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Court read the limiting instruction to the jury.
( 1368) Direct examination continued of Randy Valley II by Mr.
Howen.
State's exhibit 12-8, 12-9, 12-10 and 12-12 to witness.
Direct examination continued. Move for admission of the exhibits.
No objection by Mr. Frachiseur.
State's Exhibit 12-8, 12-9. 12-10 and 12-12 "ADMITTED"
Direct examination continued of Randy Valley II by Mr. Howen.
(1798) Cross examination of Randy Valley II by Mr. Frachiseur.
(2448) Re-direct examination of Randy Valley II by Mr. Howen.
Court advised all that_ due to the testimony it would reconsider
and admit State's exhibit 12-4.
Mr. Bazzoli advised the court that State's Exhibit 1-94 had both
of Mr. Severson's Life Insurance policies in it.
Court will note for the record that both policies are in State's
Exhibit 1-94.
(2604) Mr. Frachiseur requested to take a matter up outside the
presence of the jury.
(2607) Jury admonished and excused to the jury room at 3:00 p.m.
(2653)
Mr. Frachiseur made a statement regarding the increase of
Mary Severson's life insurance policy.
(2686) Mr. Howen requested to know what statute is.
Mr. Frachiseur stated
mislead the jury.

that

there

was

a

code

of

ethics,

Court stated that the good faith basis should be used.
requested the court reporter read back what is at issue.

could
Court

Court reporter read.
Court will find that Mr. Howen did not mislead the jury.
(3100) Jury panel brought back in and in proper places at 3:48
p.m. Stipulated by counsel.
(3125) Re-cross examination of Randy Valley II by Mr. Frachiseur.
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(3228) Witness steps down and excused.
Mr. Matthews requested a recess.
(3300)

Jury panel admonished and excused to the jury room.

(3339) Court in recess.
(3343) Court back in session at 4:04 p.m. without jury panel.
(3418)

Jury panel present and
Stipulated by counsel.

(3450) Mr. Howen calls
State's exhibit 12-5,
admission of exhibits.

in

proper

places

at

4: 05

p. m.

Victoria Jenkins (SWORN) and examined.
12-6 and 12-7 to witness.
Moved for

Mr. Frachiseur had no objection.
Court stated that it will admit when linked up.
Direct examination continued of Victoria Jenkins by Mr. Howen.
Move again for admission of State's Exhibits 12-5, 12-6 and 12-7.
State's Exhibit 12-5, 12-6 and 12-7 "ADMITTED"
176/3907 TAPE CHANGE to A400-04.
(224) Mr. Frachiseur stated he had no questions for the witness.
Witness steps down and excused.
(255) Mr. Howen calls Rebecca Deppen (SWORN) and examined.
(850) Cross examination of Rebecca Deppen by Mr. Frachiseur.
(1065)

Re-direct examination of Rebecca Deppen by Mr. Howen.

(1155) Re-cross examination of Rebecca Deppen by Mr. Frachiseur.
(1195) Re-direct examination of Rebecca Deppen by Mr. Frachiseur.
(1205) Re-cross examination of Rebecca Deppen by Mr. Howen.
(1223) Witness steps down and excused.
Mr. Bazzoli requested to break for the day.
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( 1250) Jury panel admonished and excused for the week-end
return Monday afternoon. Jury panel excused at 4:43 p.m.

to

Mr. Howen advises that he would leave the decision of whether or
not to allow Mr. Bock back on the stand for clarification
testimony tot he court, but would like to know so that he may
inform the witness whether to be here Monday or not.
Mr. Frachiseur stated that he would like to check more into the
matter of recalling the witness for the purpose of clarification
of the testimony.
Court stated that it would allow Mr. Frachiseur that time. Court
feels that the chance to examine the witness has been done and
doesn't think it will allow the witness back on the stand. Will
accept authority if submitted.
Court inquires as to the scheduling.
Mr. Bazzoli advises that he had four more witnesses.
Leeanne and Jennifer Watkins and Tracy Besler.

Carol Diaz,

Mr. Frachiseur stated that he would like to register and objection
to calling Carol Diaz concerning her testimony of the notebook,
testimony already given.
Court will take that issue under advisement.
Mr. Frachiseur stated that he would stipulate that the notebook
was Mary's.
Mr. Matthews suggested to the court to review the audiotape over
the week-end.
Will stipulate that it is Mary and Larry's voices
on it.
Court advised that it had already listened to the audiotape.
Already ruled on the matter.
Does not feel any of the tape needs
to be redacted, but if counsel feels there is something need to
bring it to the court's attention.
Mr. Bazzoli stated for the record that State's exhibits 12-5, 12-6
and 12-7 will not have anything further to be linked up.
Court advised that
business records.

it

had

already

admitted

the

exhibits

as

Court noted that today was a hard day and that the case is an
emotional on and reminded counsel not to show emotions in front of
the jury.
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(1831)

Court adjourned for the weekend at 4:55 p.m.

CLERK'S NOTE: Both counsel advised the clerk that State's exhibit
12-11 was stipulated to be admitted (off record).
State's Exhibit 12-11 "ADMITTED"
NOVEMBER 1, 2004
A402-04
(2306) Court back in session without jury panel at 1:35 p.m.
Mr. Howen states he has one issue, has filed memoranda and will
take up at the end of session today.
Mr. Frachiseur stated that he will be objecting to Tracy Besler
being called as a witness.
Mr. Howen responded and stated he will calling Tracy Besler to the
stand and be would not go against what the court has already ruled
upon.
Court re-read ruling for the record.
Mr. Bazzoli stated that an exhibit was stipulated to State's
Exhibit 12-11 and the composition book was indeed Mary's.
Made
copy of microcassette so that the defense can listen to and then
will be stipulated to. Also requests that a copy of small photo's
be replaced by 8 x lO's.
(2869) Purposed limiting instruction regarding the tape
the record.

read in

Mr. Bazzoli stated that he did not plan on publishing the tape but
can if time allows.
Mr. Matthews stated that he would like to review the tape.
Has
already reviewed one but wants to make sure it is the same.
Stipulation to the foundation of the tape.
He also stated that he
objecting to replacing photo's with the 8x10's and also objects to
the composition notebook.
The court stated that the jury will see what has been admitted and
unless a stipulation is received the photo's will remain as
admitted.
Mr. Howen also advised that a diagram of the house will be done
and hopes to have it submitted for the jury.
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Court will allow only if the parties appear.
Mr. Matthews stated that he could not agree until they see it.
Mr. Howen stated they could not rest, which they hope to do today,
without knowing about the diagram.
Court advised that the parties need to agree.
(3301)
Jury panel brought in and in proper places at 1:54 p.m.
Stipulated by counsel.
(3345) Mr. Bazzoli calls Leeanne Watkins

(SWORN) and examined.

187/3909 TAPE CHANGE to A403-04
Direct examination continued of Leeanne Watkins by Mr. Bazzoli.
(247) Cross examination of Leeanne Watkins by Mr. Matthews.
(282) Witness steps down.
(305) Mr. Bazzoli calls Jennifer Watkins Leishman
examined. State's exhibit 7-8 to witness.
Direct
continued. Moved for admission.

(SWORN) and
examination

Mr. Matthews had no objection.
State's Exhibit 7-8 "ADMITTED"
Direct examination continued of Jennifer Watkins Leishman by Mr.
Bazzoli.
Mr. Matthews stated he had no questions for witness.
(1262) Witness steps down and closed.
Mr. Bazzoli stated that he would request a recess to get ready to
play the tape.
(1280) Jury panel admonished and excused to jury room at 2:35 p.m.
Both cancel stipulated that the
transcribe the tape when played.

reporter

would

not

have

(1328) Court in recess for 10 minutes.
(1335) Court back in session at 2:50 p.m. without jury session.

COURT MINUTES - October 6, 2004 - NOVEMBER 10, 2004
Page - 66

r _,'

7 .,( G
)

to

" '

Mr. Bazzoli advised he would not publish the tape, too hard to
hear in such a large room.
Would move for admission of the tape
and court may use the limiting instruction.
Court advised that it may need to change the instruction since the
jury panel will not hear the tape.
Mr. Matthews would like to review the tape since it would not be
played to the jury and then maybe allow the tape to be admitted.
Mr. Bazzoli
assistant.

stated

that

he

gave

the

tape

to

counsel's

(1481) Jury panel brought back in and in proper places at
p.m. Stipulated by counsel.

legal
2: 54

(1512) Mr. Howen calls Tracy Besler (SWORN) and examined.
Mr. Matthews had no questions for the witness.
(2574)

Witness steps down and is excused.

Mr. Bazzoli advised that there will be no further witnesses today.
(3012)

Jury panel admonished at 3:27 p.m.

Mr. Matthews advised that they would stipulate into evidence the
tape as discussed earlier.
Mr. Bazzoli advised that they would like to keep their case open
until Wednesday morning to make sure all exhibits, etc are all in
as needs to be.
Court advised that the court
until Wednesday morning.

will

leave

the

state's

case

open

Jury panel excused for the day at 3:29 p.m.
Court will now take up Mr. Howen's matter as previously requested.
Mr. Howen requested to do in chambers or to clear courtroom.
Court stated that it can be done in open court.
(3207)
Mr. Howen explains his feelings on the code of ethics
and professionalism and the matter that took place Friday.
TAPE CHANGE to A404-04
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Statement of Mr. Howen continued.
(296) Response by Mr. Matthews.
(372) Court responds. Does not feel that either parties had been
unethical. Will give limited instruction to jury.
Mr. Bazzoli advises that he just got disclosed another witness,
Wayne Martin, did get medical report, would like to get a hold of
witness before he is brought to the stand.
Mr. Frachiseur responded did plan on calling Dr. Wells but all
medical reports were signed by Wayne Martin, did not notice until
last week.
Court states
witness.

it

will

allow

parties

to

try

and

get

Mr. Howen would like to know the order of witnesses,
state prepare.

ahold

of

would help

Court assumed it was a joint agreement.
(720) Court in recess at 3:57 p.m. until Wednesday morning.
NOVEMBER 3, 2004
A404-04
(1360) Court back in session without jury panel at 9:03 a.m.
Court understands that the State is ready to rest and asks if
there are any other matters they wish to bring up before they
rest.
Mr. Bazzoli advised that he only needed to address a few exhibits.
State's exhibit 1-1 and 1-2 are moved for admission.
Mr. Frachiseur had no objection.
State's Exhibit 1-1 and 1-2 "ADMITTED"
Mr. Bazzoli moved for the admission of State's exhibits 1-44,
45, 1-46 and 1-47.

1-

Mr. Frachiseur stated he thought they were already admitted under
objection by them.
State noted the objection.
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State's Exhibits 1-44, 1-45, 1-46, 1-47 "ADMITTED"
Mr. Bazzoli moved for the admission State's exhibits 1-104A and 183.
No objection by Mr. Frachiseur.
State's Exhibits 1-104A and 1-83 "ADMITTED"
(1553) Mr. Bazzoli stated that the State will rest.
Mr. Frachiseur stated that they will be asking the court to
publish the tape and play it to the jury panel because they will
be talking about it in closng.
Court read a limited instruction that can be given to the jury.
Mr. Matthews stated that he would like the jury to know that it is
a poor quality tape.
Court will add to the instruction.
(1760) Mr. Matthews argued to the court a Rule 29 motion.
(1870) Mr. Bazzoli responded.
(2636) Mr. Matthews second argument.
(2692) Court made ruling on the Rule 29 motion.
on both Count I and Count II.

Motion "DENIED"

(3128)
Jury panel brought back in and in proper places at 9:40
a.m. Stipulated by counsel.
Mr. Bazzoli advised the jury that the State had rested.
(3156) Mr. Frachiseur stated he would like to publish the tape to
the jury now.
Court read the limited instruction to the jury and it was
agreement of both parties that the court reporter need
transcribe the tape.
Tape played.
176/3904 TAPE CHANGE to A405-04
Continuation of playing of tape.
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(945) Mr.
examined.
continued.

Frachiseur calls Paul Marvin Langford (SWORN) and
Defendant exhibit "T" to witness. Direct examination
Move for admission of Defendant exhibit "T".

No objection by Mr. Howen.
Defendant Exhibit "T" "ADMITTED"
Direct examination
Frachiseur.

continued

of

Paul

Marvin

Langford

by

Mr.

(1475) Mr. Howen requests a recess and to take a matter up outside
the presence of the jury.
Jury panel admonished and excused to the jury room at 10:30 a.m.
(1488) Mr. Howen stated that
concerning the sleep apnea.

he

objected

to

the

testimony

Response by Mr. Frachiseur.
Court read its ruling on
foundation has been laid.

the

matter

for

the

record.

Adequate

(1697) Court in recess at 10:35 a.m. until 10:45 a.m.
(1710) Court back in session without jury panel at 10:48 a.m.
Court advised parties that he did additional research on the break
regarding the issue Mr. Howen had. Finding stated on the record.
Mr. Howen stated that he also meant to include Rule 805 as far as
hearsay.
Wants to remind parties that no one can talk with
witness when on break.
(2012) Jury panel brought back in and in proper places at 10:55
a.m. Stipulated by counsel.
(2029) Cross examination of Paul Marvin Langford by Mr. Howen.
State's exhibit 5-8, 5-9 and 5-10 to witness.
Cross examination
continued. Move for admission of State's exhibits 5-8, and 5-9.
No objection by Mr. Frachiseur.
State's

Exhibits 5-8 and 5-9 "ADMITTED"

(2248) Cross examination continued of Paul Marvin Langford by Mr.
Howen.
State's exhibit 5-11 to witness.
Cross examination
continued. Move for admission of State's exhibit 5-11.
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Mr. Frachiseur had no objection.
State's Exhibit 5-11 "ADMITTEDn
(2820) Re-direct
Frachiseur.

examination

of

Paul

Marvin

Langford

by

Mr.

(SWORN)

and

(2970) Witness steps down and is excused.
(3010) Mr.
examined.

Frachiseur

calls

Felicia

Diane

Gartung

(3400) Cross examination of Felicia Diane Gartung by Mr. Bazzoli.
(3625) Witness steps down and is excused.
(3665)
Mr.
examined.

Frachiseur

calls

Jed

Eldon

Adamson

(SWORN)

and

188/3907 TAPE CHANGE to A406-04
Direct examination
Frachiseur.

of

Jed

Eldon

Adamson

continued

by

Mr.

(624) Cross examination of Jed Eldon Adamson by Mr. Bazzoli.
(102) Witness steps down and is excused.
( 1031) Court will recess for the day until
admonished and excused at 11:53 a.m.

Friday.

Jury panel

Court brought up one matter, jury commissioner brought to the
court's attention that one juror live fairly far away, up on
Prairie. Court thinks there are two options, 1) Delay trial and 2)
have juror remain in town and we pay her accommodations and food.
Mr. Bazzoli would rather not delay,
dismiss her.

would prefer her stay ot to

Mr. Frachiseur would rather delay that start and begin later in
the day. Feels trial will wrap up soon.
Court will advise jury commissioner that if weather is a problem
then will have the juror remain her in town.
(1263) Court will be adjourned at 12:00 p.m.
NOVEMBER 5, 2004
A409-04
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(2967) Court back in session without jury panel at 9:05 a.m.
Mr. Howen stated to the court that the defense is going to call 2
expert witnesses, Jerry Rosy and Clint Bays.
In speaking with Mr.
Rost he told prosecutor does not know why he is being called as an
expert.
As to Mr. Bays, prosecutor has tried to obtain documents
for 3 weeks in order to find out just what Mr. Bays will be
testifying to.
(3373) Response by Mr. Frachiseur.
(3802)
Court stated its ruling regarding Mr. Howen' s concerns.
Court finds no basis to deny Mr. Bays testimony.
Some concern
about Mr. Rost testimony as to bruising and causes of bruising.
167/3900 TAPE CHANGE to A410-04
Court's ruling continued.
Further statement by Mr. Frachiseur.
(382) Response by Mr. Howen.
(490) Mr. Frachiseur stated that Mr. Rost was not being called as
an expert witness.
(587) Court
Frachiseur.

stated that

Mr.

Bays may testify as

stated by Mr.

Mr. Howen stated that he is requesting that testimony of Mr. Rost
be heard before the jury hears it.
Court will grant that motion.
(770) Mr. Frachiseur stated that the court previously heard a Rule
29 motion but would like to address Count II. Mr. Frachiseur made
his argument.
(992) Response by Mr. Bazzoli.
Court ruled that it is too late to attack the
rule against the request,

Indictment,

will

Mr. Frachiseur stated that he would be calling Owsley and Martin
before the other witnesses.
Mr. Bazzoli had no objection.
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(1160)
Jury brought in
Stipulated by counsel.

and

in

proper

places

at

9:47

a.m.

(1200) Mr. Frachiseur calls Corinna Owsley (SWORN) and examined.
Defendant Exhibit "U" to witness. Direct examination continued.
(1771) Cross examination of Corinna Owsley by Mr. Bazzoli.
(1811) Re-direct examination of Corinna Owsley by Mr. Frachiseur.
(1895) Re-cross examination of Corinna Owsley by Mr. Bazzoli.
(1912) Witness steps down and excused.
Mr. Frachiseur moved for the admission of Defendant's exhibit "U".
No objection by Mr. Bazzoli.
Defendant Exhibit "U" "ADMITTED"
(1985)
Mr. Frachiseur calls Wayne Martin (SWORN) and examined.
Defendant exhibit "W" to witness.
Direct examination continued.
Mr. Frachiseur moved for admission of Defendant exhibit "W".
No objection by Mr. Bazzoli.
Defendant Exhibit "W" "ADMITTED"
(3112) Cross examination of Wayne Martin by Mr. Bazzoli.
(3459) Witness steps down and excused.
(3476) Mr. Frachiseur requested a recess.
Court admonished the jury panel and excused them to the jury room
at 10:37 a.m.
(3558)
next.

Mr.

Frachiseur advised that he will be calling Mr.

Rost

(3657) Court in recess at 10:39 a.m.
52/3659 TAPE CHANGE to 411-04
(55) Court back in session without jury panel at 10:55 a.m.
(100) Mr. Frachisuer calls Jerry Rost (SWORN) and examined for the
benefit of Mr. Howen to be made aware of the testimony to be
Direct examination
given. Defendant exhibit "V" to witness.
continued.
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(813) Cross examination of Jerry Rost by Mr. Howen.
(1066)

Re-direct examination of Jerry Rost by Mr. Frachiseur.

(1222) Re-cross examination of Jerry Rost by Mr. Howen.
( 14 30) Court will allow the testimony of Mr. Rost,
allow testimony regarding the cause of bruising.
(1561)

but will not

Statement by Mr. Frachiseur.

(1622) Jury panel present
Stipulated by counsel.

and

in

proper

places

at

11:38

a.m.

( 164 6) Mr. Frachiseur calls Jerry Rost (Previously sworn) and
examined.
Defendant exhibit "V" identified to jury.
Direct
examination continues.
Move for admission of Defendant Exhibit
" V" .

Mr. Howen objects to part of the exhibit and r4equestes to take up
a matter outside the presence of the jury.
(2212) Court admonished the jury and excused them to the jury room
at 11:51 a.m.
(2270) Mr.
exhibit.

Howen made his argument

to

the

court

regarding

the

{2362) Response by Mr. Frachiseur.
Court advised that it will remove the
exhibit and will allow it to be admitted.
Mr. Howen
objection.

stated

for

the

record

billing

that

he

has

portion
a

of

the

continuing

Court so noted.
(2665)
Jury brought back in and in proper places at 12:00 a.m.
Stipulated by counsel.
Mr. Frachiseur stated that he felt it was time to break for lunch
and that cross examination would take probably and hour.
Court will let defense complete it's direct examination and then
break for lunch.
(2710)

Direct

examination

continued

of

Jerry
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Rost

by

Mr.

Frachiseur.
Mr. Howen requested taking a matter up outside the jury.
(3311) Court admonished the jury panel and excused them for lunch
at 12:13 p.m.
(3372) Mr. Howen had an objection with the testimony
witness regarding the previous ruling of the court.

of

the

(3399) Response by Mr. Frachiseur.
Court advised that it will review that matter over lunch and issue
ruling then.
(3511) Court in recess at 12:15 p.m. until 1:30 p.m.
(3531) Court back in session at 1:35 p.m. without jury panel.
Court made its ruling on the issue that was presented prior to the
lunch break.
169/3914 TAPE CHANGE to A412-04
Court's ruling continued.
Both counsel understand the limitations.
Mr. Howen now objects on foundation.
Court advises Mr. Frachiseur to lay additional foundation.
Response by Mr. Frachiseur.
(369) Jury panel brought back in and in proper places at 1:46 p.m.
Stipulated by counsel.
(385)
Direct
Frachiseur.

examination

continued

of

Jerry

Rost

by

Mr.

(787) Cross examination of Jerry Rost by Mr. Howen.
(1081) Witness steps down and is excused.
(1110) Mr. Matthews calls Bernard (Red) Crayne and examined.
(1477) Cross examination of Bernard (Red) Crayne by Mr. Howen.
(2437)

Re-direct

examination

of

Bernard

(Red)
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Crayne

by

Mr.Matthews.
(2455) Witness steps down and excused.
Mr. Frachiseur advises the court that he has two more witnesses
but one witness, Dr. Welch, is not available until Monday and then
may call the 2 nd witness.
But will rest on Monday.
Mr. Bazzoli had no objection.
(2617)
p.m.

Jury panel admonished and excused for the week-end at 2:45

Court asks counsel if they had any jury instructions other than
what has been given to them.
Mr. Bazzoli stated that he had submitted his in August.
Mr. Frachiseur stated he had one issue with one instruction and
stated for the record.
Mr. Bazzoli stated he would review.
Court will also review.
Court inquires as to witnesses on Monday and how long testimony
will take.
Mr. Frachiseur responded.
Mr. Howen asked for a clarification of an earlier ruling.
Clarification given.
Mr. Howen may have rebuttal witnesses.
Court advised defendant of his right to testify or not to testify.
Court advises that if defense has rested and case submitted by
noon counsel can do closing arguments on Monday.
Mr. Howen states that his rebuttal witnesses,
available until Monday afternoon.

if called,

Discussion of closing arguments and
(3751) Court adjourned at 3:03 p.m. until Monday.
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NOVEMBER 8, 2004
A413-04
(105) Court back in session without jury panel at 9:03 a.m.
Mr. Matthews stated that he had done
Friday. Cases cited.

research on issue of last

(222) Jury in and in proper places at 9: 07 a. m.
counsel.
(245) Mr.
examined.

Frachiseur

calls

Dr.

Welch

Stipulated by

(previously

sworn)

and

(369) Cross examination of Dr. Welch by Mr. Bazzoli.
(421) Re-direct examination of Dr. Welch by Mr. Frachiseur.
(459 Witness steps down and is excused.
(468) Mr. Frachiseur rested.
(484) Mr. Bazzoli requested that a recess be taken so that he may
talk with Mr. Howen regarding whether they would have any rebuttal
witnesses.
(509) Court admon.ished the jury and excused them to the jury room
at 9:15 a.m.
(669) Court in recess until 9:30 a.m.
(671) Court back in session without jury panel at 9:38 a.m.
Mr. Bazzoli advised that the State had no rebuttal witnesses.
Court advised it had reviewed the Montoya case.
Court advised
that it will excuse the jury until 11:30 a.m. to allow attorney's
to prepare for closing arguments.
Mr. Bazzoli stated he would rather start at 1:00 p.m.
Mr. Frachiseur advised that he was ready at any time.
Court will release jury until 1:00 p.m.
(821) Jury brought back in and in proper places at 9:42 a.m.
Stipulated by counsel.
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(833) Mr.
witnesses.

Bazzoli

advised

the

State

will

call

no

rebuttal

Court released the jury until 1:00 p.m. Jury panel admonished and
excused at 9:43 p.m. until 1:00 p.m.
Parties discussed some jury instructions.
(1388) Court in recess until 12:30 p.m.
{1450) Court back in session without jury panel at 12:39 p.m.

Court reviewed jury instruction 21 that was received.
Mr. Matthews made a statement regarding instruction 21.
Mr. Howen responded to jury instruction 21.
Further discussion of the jury instructions.
(2510) All parties accepts instructions as discussed.
(640)Jury panel brought back in and in proper places at 1:06 p.m.
Stipulated by counsel.
Final instructions to jury panel given by the Court.
(3464) Mr. Bazzoli closing arguments.

(1:20 p.m.)

178/3908 TAPE CHANGE to A414-04
Closing argument continued by Mr. Bazzoli.
170/3897 TAPE CHANGE to A415-04
Closing argument continued by Mr. Bazzoli.
(630) Court will take a recess before defense's closing argument.
Jury panel admonished and excused to the jury room at 3:05 p.m.
(663) Court in recess until 3:20 p.m.
(666) Court back in session without jury panel at 3:25 p.m.

Court reads another instruction to counsel.
new instruction.
(780) Jury brought back in
Stipulated by counsel.

Counsel accepted the

and in proper places
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at

3:29 p.m.

(

(803) Mr. Frachiseur closing arguments.

(3:30 p.m.)

TAPE CHANGE to A416-04
181/3908 Closing argument continued by Mr. Frachiseur.
(721) Mr. Bazzoli final closing arguments.
Alternate jurors, #509 Naomi Cameron,
Gary Bodovinitz excused at 5:30 p.m.

(4:50 p.m.)

#489 Barbara Lamb and #110

Court reads final instruction to panel, also advises them they may
stay and deliberate
or
return
tomorrow morning
to begin
deliberations.
(2408) Bailiff and security officer sworn.
(2440)Jury retires to deliberate at 5:32 p.m.
Court rules on an earlier matter regarding expanded punishment and
that it is not appropriate and court clarified the ruling on the
objection raised by Mr. Frachiseur during closing arguments.
Mr. Matthews requested to see the verdict form.
Verdict form shown to counsel.
Counsel had no objection to the verdict form.
(2703) Recess at 5:38 p.m.
Bailiff advised the court that the jurors will return in the
morning, November 9, 2004 at 8:00 o'clock to begin deliberations.
NOVEMBER 10, 2004
A420-04
(607) Court back in session without jury panel at 4:50 p.m.
Court has been advised that the jury has reached a verdict.
(680) Panel present and in proper places at 4:53 p.m.
Stipulated by counsel.

Court read verdict.
Verdict: Guilty to Murder in the First Degree and Poisoning of
Food or Medicine

COURT MINUTES - October 6, 2004 - NOVEMBER 10, 2004
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(
Jury panel polled as to Count I.

.

_....... ,. . _____ "("880 )- crosing instruction• to--ju-ry-·panel-- b-y--the.. Court ..--'--~-.--.:.....:. :_:___~--~- _

Jury panel excused at 5~00_p.m.

Defenda11t .· advised of- his appeal. rights.
Court ordered a presentence investigation
matter.to Janu~ry 3, 2005 at 1:30 p.m.

and·

contim.ied

Defendant continued remanded to custody of sheriff~... ·
5:01 p.m. adjourned .

.-, ..... '

GAIL BEST
Clerk of the District Court

Reporter: N. Omsberg
Clerk: T. McCain
Reporter's Est. $

ByJ}m~

Deputy Clerk
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IN

THE DISTRICT COURT OF THE FOURTH JUDICIAL
THE STATE

THE

DIS~~~f8chuRr

OF IDAHO, IN AND FOR THE COUNTY OF .E'i11t5RE

STATE OF IDAHO,

)
)

Plaintiff,

)
)
)
)

vs.
LARRY MARVIN SEVERSON,

Case No. CR-2002-158

)
)
)

Defendant.

VERDICT - COUNT II

)

As to Count II of the Indictment, Poisoning Food or Medicine:
On Count II of the Indictment, we, the jury, unanimously find
the defendant Larry Marvin Severson:
Not Guilty of Poisoning Food or Medicine

Guilty of Poisoning Food or Medicine

DATED this

I D±±f

day of November, 2004.

PRESIDING JOROR

VERDICT

,. 1 7 9 .1

·.,..,:,,~~,;· \.···,·' ·.. :..-.·: .. ; - _', ·> :- '.<",.\··.

- ..

,...-,,.....>~".. ,,

THE STATE OF IDAHO,

)
)
)
)
)

Plaintiff,
vs.

Case No. CR-2002-158

)

LARRY MARVIN SEVERSON,

)
)

Defendant.

VERDICT - COUNT I

)

)

As to Count I of the Indictment, Murder in the First
Degree,
We,

the

jury,

unanimously

find

the defendant

Larry Marvin

Severson:
Not Guilty of Murder.
Guilty of Murder.
If you find the defendant not guilty of Murder you need go no
further.

If you have found the defendant guilty of murder you must

then determine if the defendant is guilty of First Degree or Second
Degree Murder.
We,

the

jury,

unanimously

the

find

defendant

Severson:
Not Guilty of First Degree Murder
Guilty of First Degree Murder

VERDICT - 1

-;7q2
-i-n

V

...

Larry Marvin

....

(

I
..

If you have found the defendant guilty of First Degree Murder
you need go no further. If you have found the defendant not guilty
of First Degree Murder you must then determine if the defendant is
not guilty or guilty of Second Degree Murder.
We,

the

jury,

unanimously

find

the

defendant

Larry Marvin

Severson:
Not Guilty of Second Degree Murder
Guilty of Second Degree Murder
Dated this/ Oi:1(

day of November, 2004.

-----

VERDICT - 2

:''1793

/
I

PSI Use Only

Date Received:
Assigned to:

:;" mM-1t,;)_5

---------

1

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRF:fu. L9:fEST
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF
THE STATE OF IDAHO,

)
)

Plaintiff,
vs.

ro-N--.----,

l_e_rr_y_rn_o_~~-e~-d~_t_.
On this

la½

Case No.

)
)
)

day of

f_b&gi£FTHECOURT

{!J<-2{16-ISB

ORDER FOR PRE-SENTENCE REPORT

!

}if£~ti~ff!j{fa1~
, 20 ot/,

hlrnetnbE!l

a Presentence

Investigation Report was ordered by the Honorable Michael E.
Wetherell to be completed for sentencing/disposition set for the

3ad
at

day of

l 30
l1

--=-----=~""-"I---' 20!!);.,

a.m.

at Mountain Home,

Idaho,

DEFENDANT rs IN CUSTODY: (~,..,--YES ( .) NO
PROSECUTOR:

(/f//1[J/J s..13,:jzzdi_,

The defendant has been instructed to contact: Christine Hopson,
PSI Investigator, 630 South Haskett, Mountain Home, ID, (208)5878170, within three (3) working days from issuance of this order.

----------------------------------------------------------------(Please Print)

DEFENDANT'S INFORMATION:

DO YOU NEED AN INTERPRETER:
Plead G;;J--,-lty(
Male (

vf"

Other Name used:
Address

} YES

(

~

Found G u i l t y ( ~

)

Female (

(

l

RACE:

Other(

Caucasian { ~ s p a n i c (

-----------------

~ Q ~\

Telephone: - - - - - - -

Work/Message Phone:

----------

Employer: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Date of Birth:

Social Security

\

E.R. FRACHISEUR
ELMORE COUNTY PUBLIC DEFENDER
525 East Jackson
Mountain Home, Idaho 83647
Telephone No. 587~9103
Facsimile No. 587-2094
Idaho State Bar No, 1388

AIL BEST
''L<:."\)iJ
1...-,
t.. \i\ (,'.:;' TL\\:"
I ..... COURT
1..)1

ELLISON MATTHEWS
Attorney at Law
P.O. Box 1988
Boise, Idaho 83701-1988
Telephone No. (208) 336-1433

Facsimile No. (208) 336-9133
Idaho State Bar No. 1044
Attorneys for Defendant
IN THE DISTRJCT COURT OF THE FOURTH JUDICIAL DISTRJCT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
)
STATE OF IDAHO

)
)

Plaintiff,

)

LARRY SEVERSON,

)
)
)
)
)
)
)

-vs-

Defendant,

Case No. CR-2002-158

MOTION FOR JUDGMENT
OF AQUITTAL

COMES NOW the Defendant by and through counsel of record, E.R. Frachiseur, Elmore

County Public Defender and Ellison Matthews, Attorney at Law, and moves this Court for its
Order setting aside the verdict in this matter and entering a Judgment of Acquittal.

This motion is made pursuant to Rule 29(c) if the Idaho Criminal Rules.
This motion is further made on the ground that insufficient evidence was submitted on
the first count of the indictment to establish that Mary Louise Severson was overdosed

MOTION FOR JUDGMENT OF AQUIIT AL - Page I

;" l 7 9 5

ORIGINAL

FROM: MATTHEWS
LAW OFFICES
'-ti -VVT v•J. '-Ill- i,.L!.5.

PHONE NO.

208 336 9133

Nov. 22 2004 12:14PM P3
~

,VV,J

,,L..,t

with slei:pi.ng pill5 by the Defendant or suffocated by t.'le Defendant or that she suffon::d

overdosing and suffocation. by the Defenda!!t
DATED thi~~a.y ofNovem~, 2~0~~

CERTIFICATE OF SERVICE

Attorney. at his ad.drc:ss of l 90 South 4111 East, Mountain Home, Idaho 83647. by peri::nni:i.1
delivery thereof.

,- l.~ 7. f'~j 6

1·

E.R. FRACHISEUR
ELMORE COUNTY PUBLIC DEFENDER
525 East Jackson
Mountain Home, Idaho 83647
Telephone No. 587-9103
Facsimile No. 587-2094
Idaho State Bar No. 1388

ELLISON MATTHEWS
Attorney at Law
P.0. Box 1988
Boise, Idaho 83701-1988
Telephone No. (208) 336-1433
F.acsimile No. (208) 336-9133
Idaho State Bar No. 1044
Attorneys for Defendant

1N THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

STATE OF IDAHO
Plaintiff,
-vsLARRY SEVERSON,
Defendant,

)
)
)

)
)
)
)
)
)
)

Case No. CR-2002-158

EX PARTE MOTION FOR PARTIAL
TRANSCRlPT OF PROCEEDINGS

)

COMES NOW the Defendant by and through counsel of record, E.R. Frachiseur, Elmore
County Public Defender and Ellison Matthews, Attorney at Law, and moves this Court for its
Order requiring the preparation, at public expense, of a partial transcript of the trial proceedings
herein, to wit: the direct and cross examination testimony of Dr. Glen Groben at trial.
This Motion is made on the following grounds:
l.

The Defendant has been determined to be indigent and has received the services

It, RtG I~JAL

of the Elmore County Public Defender pursuant to Idaho Code § 19-852.
EX p ARTE MOTION FOR PARTIAL PREPARATION OF TRANSCRIPT OF PROCEED
r·

~

..,

n

,,.J

/' ..

(

t

2.

The transcript is necessary for the appropriate presentation of Defendant's
Motions for Judgments of Acquittal, Rule 29(a)(c) LR.C.P.

3.

The Defendant is entitled to an Order for the preparation of the transcript as a
matter of constitutional right. State vs. Coronad2, 98 Idaho 421, 565 P. 2d 1378
(1977); State vs. Kay, 108 Idaho 661, 701 P,2d 281 (Ct. App. 1985).

4.

Defendant should be entitled to an ex parte consideration of this request on
grounds of judicial economy in the preparation, presentation and consideration of
post-trial motions.

DATED this~day ofNovember, 2004.

_gg.t,~
E.R. FRACHISEUR
Attorney

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the

J!f_ day of November, 2004, I caused a true and

correct copy of the above and foregoing document to be served to Aaron J. Bazzoli, Prosecuting
Attorney, at his address of 190 South 4th East, Mountain Home, Idaho 8364 7, by personal
delivery thereof.

@Rodrigues
Legal Assistant

EX PARTE MOTION FOR PARTIAL PREPARATION OF TRANSCRIPT OF PROCEEDINGS - Page 2
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E.R. FRACHISEUR
ELMORE COUNTY PUBLIC DEFENDER
525 East Jackson
Mountain Home, Idaho 83647
Telephone No. 587-9103
Facsimile No. 587-2094
Idaho State Bar No. 1388
ELLISON MATTHEWS
Attorney at Law
P.O. Box 1988
Boise, Idaho 83701-1988
Telephone No. (208) 336-1433
Facsimile No. (208) 336-9133
Idaho State Bar No. 1044
Attorneys for Defendant
IN THE DISTRJCT COURT OF THE FOURTH JUDICIAL DISTRJCT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

STATE OF IDAHO
Plaintiff,
-vsLARRY SEVERSON,
Defendant,

)
)
)
)
)
)
)
)

Case No. CR-2002-158
SECOND
EX PARTE MOTION FOR PARTIAL
TRANSCRIPT OF PROCEEDINGS

)
)
)

COMES NOW the Defendant by and through counsel of record, E.R. Frachiseur, Elmore
County Public Defender and Ellison Matthews, Attorney at Law, and moves this Court for its
Order requiring the preparation, at public expense, of a partial transcript of the trial proceedings
herein, to wit: the testimony of Stephen Bock during trial and the rebuttal closing argument of
Aaron Bazzoli.

SECOND EXP ARTE MOTION FOR PARTIAL PREPARATION
OF TRANSCRIPT OF PROCEEDINGS - Page 1
t '7 0 0

ORIGINAL
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This Motion is made on the following grounds:
1.

The Defendant has been determined to be indigent and has received the services
of the Elmore County Public Defender pursuant to Idaho Code §19-852.

2.

The transcript is necessary for the appropriate presentation of Defendant's
Motions for Judgments of Acquittal, Rule 29(a)(c) l.R.C.P.

3.

The Defendant is entitled to an Order for the preparation of the transcript as a
matter of constitutional right. State vs. Coronado, 98 Idaho 421, 565 P.2d 1378

(1977); State vs. Kay, 108 Idaho 661, 701 P.2d 281 (Ct. App. 1985).
4.

Defendant should be entitled to an ex parte consideration of this request on
grounds of judicial economy in the preparation, presentation and consideration of
post-trial motions.

DATED this -J,1../.J/-,_ day of November, 2004.

E.R. FRACHISEUR
Attorney
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the

24

day of November, 2004, I caused a true and

correct copy of the above and foregoing document to be served to Aaron J. Bazzoli, Prosecuting
Attorney, at his address of 190 South 4 th East, Mountain Home, Idaho 83647, by personal
delivery thereof.

_____ee_ . Rodrigues
Legal Assistant
SECOND EX PARTE MOTION FOR PARTIAL PREPARATION
OF TRANSCRIPT OF PROCEEDINGS - Page 2
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E.R FRACHISEUR
GtdL GEST
CLER':'( o::- THE COURT

ELMORE COUNTY PUBLIC DEFENDER
525 East Jackson
Mountain Home, Idaho 83647
Telephone No. 587-9103 Ext. 511
Facsimile No. 587-2094
Idaho State Bar No. 1388
ELLISON MATTHEWS
ATTORNEY AT LAW
P.O. Box 1988
Boise, Idaho 83701-1988
Telephone No. 336-1433
Facsimile No. 336-9133
Idaho State Bar No. 1044
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

STATE OF IDAHO
Plaintiff,
-vs-

. LARRY SEVERSON,

)
)
)
)
)
)
)
)
)

Case No. CR-2002-158
MOTION FOR NEW TRIAL

)
Defendant,
)
______________
)
COMES NOW the Defendant, by and through counsel of record, E.R. Frachiseur, Elmore
County Public Defender, and Ellison Matthews, Attorney at Law, and moves this Court for its
Order, granting a New Trial, pursuant to Idaho Code §19-2406 and Idaho Criminal Rule 34.
This Motion is made pursuant to Idaho Code §19-2406(5) in that it is the contention of
the Defendant that the Court has erred in its decision to deny the Defendant's Motion in Limine

ORIGINAL

MOTION FOR NEW TRIAL - Page 1

'18(,JJ

(

(

\'

as the same pertained to the existence of the Defendant's extra-marital affair with the witness
Jennifer Watkins.
The error in the Court's denial of the Motion in Limine lies in its violation of I.R.E. 403
and 404(b), to wit: Under I.R.E. 403, that although the evidence of an extra-marital affair was
allegedly relevant as a motivation for murder, any such probative value that it may have had was
substantially outweighed by the danger of unfair prejudice in this extremely close circumstantial
case. Under Rule 404(b), the evidence of the extra-marital affair was not admissible to prove the
Defendant's bad character as an adulterer and an unfaithful husband. Allegedly, under I.RE.
404(b), the evidence was admissible as proof of"motive".
Under the very close circumstances of this particular matter, any relevance of the
evidence as going to motive was substantially outweighed by unfair prejudice to the Defendant,
inasmuch as it paved the way for introduction of certain other evidence which would otherwise
have been grossly improper. An example of this is the testimony of the witness Stephen Bock
that the Defendant had stated to him that the witness Jennifer Watkins, "had a nice ass."
Further, the Court's ruling inspired prosecuting attorney Bazzoli to sandbag the defense
in his rebuttal argument to the jury by declaring to them that the Defendant "was screwing a 21
year old tramp." This statement was grossly improper and had only one purpose, which was to
inflame the jury.
Additionally, it was a violation of the prosecuting attorney's ethical duties in two
respects. These were to obtain a conviction only by fair means and to do no intentional harm to
innocent third parties in the presentation of a case.
For all of the above and foregoing reasons, the Defendant requests that this Court grant a
new trial wherein evidence and commentary on Defendant's conduct of extra-marital affairs is
MOTION FOR NEW TRIAL - Page 2

. f

8 /·?

(

__,,',

,•

\'

not placed before the jury and is not argued to them in a highly inflammatory fashion and with
the use of gutter language.
DATED this

')./{+/.ooy of November, 2004.
<

e.IRJ.,H.,vt .>-a-VV'E.R. Frachiseur
Elmore County Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the

'14'

day ofNovember, 2004, I caused a true and

correct copy of the above and foregoing document to be served to Aaron J. Bazzoli, Prosecuting
Attorney, at his address of 190 South 4 th East, Mountain Home, Idaho 83647, by personal

delivery thereof.

. Rodrigues
Lega Assistant

MOTION FOR NEW TRIAL - Page 3
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E.R. FRACHISEUR
ELMORE COUNTY PUBLIC DEFENDER
525 East Jackson
Mountain Home, Idaho 83647
Telephone No. 587-9103
Facsimile No. 587-2094
Idaho State Bar No. 1388
ELLISON MATTHEWS
Attorney at Law
P.O. Box 1988
Boise, Idaho 83701-1988
Telephone No. (208) 336-1433
Facsimile No. (208) 336-9133
Idaho State Bar No. 1044
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRJCT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

STATE OF IDAHO
Plaintiff,
-vsLARRY SEVERSON,
Defendant,

)
)
)
)
)
)
)
)
)
)
)

Case No. CR-2002-158
ADDITIONAL MOTION FOR
JUDGMENT OF ACQUITTAL

COMES NOW the Defendant, by and through counsel of record, E.R. Frachiseur, Elmore
County Public Defender and Ellison Matthews, Attorney at Law, and moves this Court for its Order
setting aside the Verdict and entering Judgment of Acquittal as to the Second Colll1t of the
Indictment, to wit: Poisoning.
This Motion is made pursuant to Idaho Criminal Rule 29(c) on the grounds that the evidence
presented at trial insufficient to sustain a conviction of the Defendant of the offense.

ADDITIONAL MOTION FOR JUDGMENT OF ACQUITTAL - Page 1
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DATED this

(

j'

2.~tkay of November, 2004.
E.R. Frachiseur
Elmore County Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the

2-4

day of November, 2004, I caused a true and

correct copy of the above and foregoing document to be served to Aaron J. Bazzoli, Prosecuting
Attorney, at his address of 190 South 4 th East, Mountain Home, Idaho 83647, by personal
delivery thereof.

ADDITIONAL MOTION FOR JUDGMENT OF ACQUITTAL - Page 2
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E.R. FRACHISEUR
ELMORE COUNTY PUBLIC DEFENDER
525 East Jackson
Mountain Home, Idaho 83647
Telephone No. 587-9103
Facsimile No. 587-2094
Idaho State Bar No. 1388

'7ffil])!/~
GA/L BEST
CLERI-< OF THE COURT
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~
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ELLISON MATTHEWS
Attorney at Law
P.O. Box 1988
Boise, Idaho 83701-1988
Telephone No. (208) 336-1433
Facsimile No. (208) 336-9133
Idaho State Bar No. 1044
Attorneys for Defendant

IN THE DISTRlCT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

STATE OF IDAHO
Plaintiff,
-vs-

LARRY SEVERSON,
Defendant,

)
)
)
)
)
)
)
)
)
)
)

Case No. CR-2002-158

ORDER FOR PARTIAL
TRANSCRIPT OF PROCEEDINGS

THE COURT, having read and considered the Defendant's Second Ex Parte Motion for
Partial Transcript of Proceedings, and the Defendant having alleged that the same is necessary for

preparation of post-trial motions, and the Defendant's entitlement being clear;
NOW, THEREFORE, IT HEREBY ORDERED, that the Court Reporter of the proceedings
in State vs. Larry Severson, Elmore County Case No. CR-2002-0158, prepare a partial transcript of

the trial proceedings consisting of the testimony of State's witness Stephen Bock and the rebuttal
closing arguments of Aaron B azzoli, at public expense.

ORIGf ~JAi

. /

CLERK'S CERTIFICATE OF SEA-VICE

.

/l

6- day of November,
/J.ffl.£mk
2004, I caused a true and

I HEREBY CERTIFY that on the L-f. ·

correct copy of the above and foregoing document to be served to Aaron J. Bazzoli, Prosecuting
Attorney, at his address of 190 South 4 th East, Mountain Home, Idaho 83647, by personal
delivery thereof and to E.R. Frachiseur, Elmore County Public Defender, at his address of 525
East Jackson Street, Mountain Horne, Idaho 8364 7 by personal delivery thereof.
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525 East Jackson
Mountain Home, Idaho 83647
Telephone No. 587-9103
Facsimile No. 587-2094
Idaho State Bar No. 1388
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ELLISON MATTHEWS
Attorney at Law

tj

P.O. Box 1988
Boise, Idaho 83701-1988
Telephone No. (208) 336-1433
Facsimile No. (208) 336-9133
Idaho State Bar No. 1044
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

STATE OF IDAHO

Plaintiff,
-vsLARRY SEVERSON,
Defendant,

)
)
)
)
)
)
)
)
)
)
)

Case No. CR-2002-158
ORDER FOR PARTIAL
TRANSCRIPT OF PROCEEDINGS

THE COURT, having read and considered the Defendant's Ex Parte Motion for Partial
Transcript of Proceedings, and the Defendant having alleged that the same is necessary for
preparation of post-trial motions, and the Defendant's entitlement being clear;
NOW, THEREFORE, IT HEREBY ORDERED, that the Court Reporter of the proceedings
in State vs. Larry Severson, Elmore County Case No. CR-2002-0158, prepare a partial transcript of
the trial proceedings consisting of the testimony of State's witness Dr. Glen Graben, at public
expense.

OR!Gl~JAL

h

~tY}bu...

DATED this ~ - day ofWo•lernbCf, 2004.

CLERK'S CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the

g-6.

day o ~ ~ 0 4 , I caused a true and

correct copy of the above and foregoing document to be served to Aaron J. Bazzoli, Prosecuting
Attorney, at his address of 190 South 4 th East, Mountain Home, Idaho 83647, by personal
delivery thereof and to E.R. Frachiseur, Elmore County Public Defender, at his address of 525
East Jackson Street, Mountain Home, Idaho 83647 by personal delivery thereof.
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E.R. FRACHISEUR
ELMORE COUNTY PUBLIC DEFENDER
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525 East Jackson
Mountain Home, Idaho 83647
Telephone No. 587-9103 Ext. 511
Facsimile No. 587-2094
Idaho State Bar No. 1388

Cl.Ef;l, OF" THE COURT

ELLISON MATTHEWS
ATTORNEY AT LAW
P.O. Box 1988
Boise, Idaho 83701-1988
Telephone No. 336-1433
Facsimile No. 336-9133
Idaho State Bar No. 1044
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
)

STATE OF IDAHO

)
)
)
)
)
)
)
)
)
)
)

Plaintiff,

-vsLARRY SEVERSON,
Defendant,

Case No. CR-2002-158
*AMENDED*
MOTION FOR NEW TRIAL

COMES NOW the Defendant, by and through counsel, E.R. Frachiseur, Elmore County
Public Defender, and Ellison Matthews, Attorney at Law, and submits this Amendment to his
Motion for New Trial pursuant to I.R.C.P. 34 and Idaho Code § 19-2406(5) and (6), to wit:
LC.§ 18-2606 (5)

That the Court erred in permitting the witness for the State, Dr. Glen

Groben, to testify, over repeated defense objections, to "possible" or "potential" causes of the death
of the purported victim,

Mary

Louise Severson.

*AMENDED* MOTION FOR NEW TRIAL- Pagel

L

theRevi~li{f8A_
I\J l l 4

The,-e~Io8r _:_ayo in the fact thaot
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I

irrelevant and speculative and was in violation of l.R.E. 702 in that it in no way aided the fact
finding process of the jury nor was it of assistance to them in making appropriate findings of fact.
The probative value of the evidence of possible causes of death was substantially outweighed by the
danger of unfair prejudice and confusion of the issues. Also, such evidence certainly mislead the

jury in this case.
I.C. § 18-2406

(6) That the verdict of the jury was contrary to the evidence as to each

count. As to Count I, Murder, that the State failed to present any evidence to a reasonable degree of

medical certainty, that the purported victim's death from cardiopulmonary arrest was caused by
homicidal conduct on the part of the Defendant or anyone else.

As to Count Il, Pointing, that Defendant or anyone else mingled, mixed or combined Drano
with Hydroxycut either willfully or accidentally, or with any specific itent.

THEREFORE, upon this Amended ground also, Defendant prays that this Court grant his
Motion for New Trial pursuant to Idaho Code §19~2406 and l.R.C.P. 34.

DATED this 13th day of December, 2004.

E.R. Frachiseur

*AMENDED* MOTION FOR NEW TRIAL- Page 2
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CERTlFICATE OF SERVICE

I HEREBY CERTIFY that on the 13 th day of December, 2004, I caused a true and correct
copy of the above and foregoing document to be served to Aaron J. Bazzoli, Prosecuting
Attorney, at his address of 190 South 4th East, Mountain Home, Idaho 83647, by personal
delivery thereof.

/

ti

~M-Rod
Legal Assistant

*AMENDED* MOTION FOR NEW TRIAL - Page 3
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
JANUARY 3, 2005

HON. MICHAEL E. WETHERELL

COURT MINUTES
THE STATE OF IDAHO,
Plaintiff,
vs.

Case No. CR-2002-158

LARRY M. SEVERSON,
Defendant.
APPEARANCES:
Aaron Bazzoli
Prosecuting Attorney

Counsel for Plaintiff

Ed Frachiseur
Public Defender

Counsel for Defendant

Time and date set for MOTION FOR NEW TRIAL/MOTION FOR JUDGMENT OF
ACQUITTAL, defendant in custody, no bond set.
Tape No. A2-05
1:35 p.m.

0456. - 0681

Call of case.

Court stated for the record that it had just received the
memorandum filed in this case this morning and had not had time to
review it noting that it was filed with the court 12-30-04 at 4:15
p.m. State also had no time to respond to it.
Mr. Bazzoli concurred, would like more time to review.
Motions were continued to January 18, 2005 at 1:30 p.m.
State is to file their response no later than 1~13-2005.
Mr. Bazzoli requested that the sentencing date be reset
advised
the
court
that Mr.
Severson
had
not
turned
questionnaire in so that the PSI could be completed.

COURT MINUTES - JANUARY 3, 2005
Page - 1
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and
his

Mr. Frachiseur stated that he will see that it gets turned in.
Sentencing continued to February 22, 2005 at 1:30 p.m.
1:40 p.m.

end.

GAIL BEST
Clerk of the District Court

B~~~

Reporter: N. Omsberg
Clerk: T. McCain
Reporter 1 s Est. $

Deputy Clerk

COURT MINUTES - JANUARY 3, 2005
Page - 2
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
HON. MICHAELE. WETHERELL

JANUARY 18, 2005

COURT MINUTES

THE STATE OF IDAHO,

}
)
)

Plaintiff,

)

vs.

)
)

LARRY M. SEVERSON,

)

________________

)
)
)

Defendant.

Case No. CR-2002-158

APPEARANCES:
Aaron Bazzoli
Prosecuting Attorney

Counsel for Plaintiff

Ed Frachiseur
Public Defender

Counsel for Defendant

Time and date set for MOTION FOR NEW TRIAL/MOTION FOR JUDGMENT OF
ACQUITTAL, defendant in custody, no bond set.
Tape No. A32-05
A33-05
2:13 p.m.

1373 - 3910
0181 - 0357

Call of case.

Court advised it had reviewed the memoranda submitted by the State
and that it will allow the defen~e two weeks to file their
response. Will also take argument today.
Frachiseur made
motions.

his

Mr.

argument

for

the

record

regarding

the

need to have
2005 and then

his
the

Response by Mr. Howen.
Response by Mr. Frachiseur.
Court advised Mr.
response memoranda

Frachiseur that he will
submitted by January 31,

COURT MINUTES - JANUARY 18, 2005
Page - 1

~ ...

-If

~.,

.-

( -·~ 6 i ~)·

court will take the matter under advisement.
Mr. Bazzoli inquired as to if the court needed to continue the
sentencing in light of making the decision on the motions.
Court felt it would have sufficient time to rule on the motions.

3:08 p.m.

end.

GAIL BEST
Clerk of the District Court

Bytlrl1g C_a_

Deputy Clerk

COURT MINUTES - JANUARY 18, 2005
Page - 2

Reporter: None
Clerk: T. McCain
Reporter's Est. $
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E.R. FRACHISEUR
ELMORE COUNTY PUBLIC DEFENDER
525 East Jackson
Mountain Home, Idaho 83647
Telephone No. 587-9103
Facsimile No. 587-2094
Idaho State Bar No. 1388

ELLISON MATTHEWS
Attorney at Law
P.O. Box 1988
Boise, Idaho 83701-1988
Telephone No. (208) 336-1433
Facsimile No. (208) 336-9133
Idaho State Bar No. 1044
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

)
ST ATE OF IDAHO
Plaintiff,
-vs-

LARRY SEVERSON,
Defendant,

)
)
)

)
)
)
)
)
)
)

Case No. CR-2002-0158

STIPULATION TO CONTINUE
SENTENCING

-~------------)
COME NOW the parties hereto, and do stipulate and agree that the Sentencing presently
scheduled for February 22, 2005, at the hour of 1:30 p.m., be rescheduled for a date and time
convenient to both counsel and court.

This Stipulation is being entered on the following grounds;
1. Defense counsel's investigative witness is unavailable until the second week of March,

ORIGINAL

2005.
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2. Preparation of the Pre-Sentence Report has been delayed by defendant's illness;
Neither party will suffer substantial prejudice from a delay.
DATED this \~\-~day of February, 2005.

E.R. Frachiseur
Elmore County Public Defender
,,,,DATED this_,?_ day of February, 2005.

Aaron Bazzoli
Elmore County Prosecuting Attorney

!'
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E.R. FRACHISEUR
ELMORE COUNTY PUBLIC DEFENDER
525 East Jackson
Mountain Home, Idaho 83647
Telephone No, 587-9103
Facsimile No. 587-2094
Idaho State Bar No. 1388
ELLISON MATTHEWS
Attorney at Law
P.O. Box 1988
Boise, Idaho 83701-1988
Telephone No. (208) 336-1433
Facsimile No. (208) 336-9133
Idaho State Bar No. 1044
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF lDAHO, IN AND FOR THE COUNTY OF ELMORE

)
)

STATE OF IDAHO

)

Plaintiff,

}
)
)

Case No. CR-2002-158

)

LARRY SEVERSON,

)
)

ORDER TO CONTINUE
SENTENCING

-vs-

Defendant,

)

)
Having read and considered the Stipulation to Continue Sentencing;
NOW, IT IS HEREBY ORDERED that the Sentencing of this matter presently scheduled for

the 22nd day of February, 2005, be vacated and rescheduled for the

Ma ct l,..,
DATED this

, 2005, at the hour of I:

/6 Po-

3o

A- I st day of

o'clock f-,m.

day of February, 2005.

ORDER TO CONTINUE SENTENCING - Page 1
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CLERK'S CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the

lW4:: day of February, 2005, I caused a true and correct

copy of the above and foregoing document to be served to Aaron Bazzoli, Elmore County
Prosecuting Attorney, at his address of 190 South 4th East, Mountain Home, Idaho 83647, by
personal delivery thereof and E.R. Frachiseur, Elmore County Public Defender, 525 E. Jackson
Street, Mountain Home, Idaho 83647 by personal delivery thereof.

~

Deputy Clerk
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OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OFf!ililarJ;-»_J, ~

STATE OF IDAHO,

Plaintiff,

vs.

LARRY SEVERSON,

Defendant.

)
)
)
)
)
)
)
)
)
)

)

G.;\ll BEST
CLE::/ c:= n:·: COURT

Case No. CR FE 02-00158

MEMORANDUM DECISION
AND ORDER RE: MOTION
FOR JUDGMENT OF
ACQUITTAL AND MOTION
FOR NEW TRIAL

The defendant herein, recently convicted by a jury of first degree murder and
poisoning food or medicine, has filed a motion for judgment of acquittal and a motion for
a new trial.

Motion for Judgment of Acquittal

In his motion for judgment of acquittal, the defendant asserts "the evidence
submitted by the State at the trial of this matter was insufficient, as a matter of law, to
support a guilty verdict as to either offense charged in the Amended Indictment."
Idaho Criminal Rule 29(c) provides that upon a motion made within fourteen days

after the jury is discharged, the court can "set aside the verdict and enter judgment of
acquittal."
In reviewing a motion for a judgment of acquittal, the court is to determine
"whether a reasonable mind could conclude that the defendant's guilt on every material
element of the offense of which he stands convicted has been proven beyond a reasonable

MemorandumDecisionOrderRe:MotionsForJudgmentOfAcquittalAndNewTrial I
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doubt by substantial and competent evidence." State v. Henry, 138 Idaho 364, 63 P.3d
490, 494 (Ct. App. 2003).

The court is not to substitute its view "for that of the jury as to the credibility of
the witnesses, the weight to be given to the testimony, or the reasonable inferences to be
drawn from the evidence." Id. "Moreover, where the defendant stands convicted, we
view all reasonable inferences in the state's favor." Id.
The defendant contends that his motion should be granted as to the first degree
murder conviction because "[t]he evidence as to this count, presented by the State in its
case in chief, was insufficient to establish the commission of a homicide beyond a
reasonable doubt because the State failed to prove that the purported victim, Mary Louise
Severson, died as a result of homicidal conduct of any second person, as opposed to the
accidental or intentional conduct of the deceased." The defendant furtper asserts that
"The state never established that the cardiopulmonary arrest was caused by the actions of
a second party. The state's evidence did.not establish, beyond a reasonable doubt, that
Mary Severson did not die of an accidental or intentional overdose of sedatives.'' The
defendant also contends that his motion should be granted because no evidence was
submitted to the jury assessing the cause of death with "reasonable medical certainty."
Testimony was presented by a pathologist that Mary Severson died either as a
result of a drug overdose, suffocation, or a combination thereof.

This testimony

provided, as the court has previously mled, sufficient medical certainty as to the cause of
death.
The court also finds the following:

MemorandumDecision0rderRe:MotionsForJudgmentOfAcquitta!AndNewTrial2 ·
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(1) The jury's verdict cannot be found as a matter of law to be based upon

speculation;
(2) A rational juror could find beyond a reasonable doubt that the defendant was

guilty of the crimes charged;
(3) There was not an insufficiency of evidence such as to find as a matter of law
that only one result could obtain in this case and that the defendant could not
be found by a responsible and reasonable jury to be guilty beyond a
reasonable doubt;
(4) The evidence presented was sufficient for a reasonable jury to find the
defendant guilty beyond a reasonable doubt;
(5) The verdict rendered was neither contrary to the law nor was it contrary to the
evidence presented at trial.
(6) Dr. Groben's testimony taken m conjunction with all the other factors
presented and all of the evidence is sufficient as to causation. Because Dr.
Groben rendered his opinion as to cause of death being "'undetermined" does
not mean a jury cannot find a murder was committed. The doctor could not
determine if Mary Severson died from aµ overdose or from suffocation or
from both.

An expert is not required to state his opinion in language

acceptable to the defense and is not required to choose in a case such as this
between two causes of death either separately or in combination. He may
render his best opinion and a jury may consider all other evidence presented
in determining whether the defendant caused the overdose, suffocation or
both in combination to cause the decedent's death. This is not speculation,

MemorandumDeci sion Order Re: MotionsF orJudgmentOfAcq uittalAndNewTri a! 3

this is the drawing of reasonable inferences from all evidence presented to
arrive at a verdict, which is the function of a jury. An expert's opinion as to
death or the cause or causes of death does not bind the jury and the jury in
Mr. Severson's case was so instructed. To say otherwise is to assert, in effect,
that if one expert says death was caused by Action X and another expert says
death was caused by Action Y, that a jury may not resolve the issue, only an
expert may do so.

Dr. Groben's testimony was clearly sufficient, in this

court's opinion, to allow ajury to decide the decedent's death was caused by
an overdose or suffocation or both. The evidence was also sufficient for the
jury to consider and find that Mr. Severson caused the overdose to occur or
suffocated his wife or used a combination of both methods to cause her death
and that his actions constituted premeditated first degree murder under Idaho
law. To say Dr. Groben did not arrive at an opinion as to the decedent's death
mischaracterizes his testimony. He simply stated his views in a manner not
found acceptable by the defense - that is not the same thing; 1

(7) Clearly, arguments of counsel may be considered in a Rule 29 motion
argument - they may be accepted, however, only as to what they are arguments to assist the court, not as facts supporting a finding;

(8) A Rule 29 motion is decided upon the facts presented to that point in a trial
and the reasonable inferences that may be drawn by a reasonable jury at that
point as to those facts. It must stand or fall as of that point in the trial. The

1See Slate v. Schneider, 129 Idaho 59, 921 P.2d 759, 763 (Ct. App. 1996) (expert's inability to completely rule out any
one of the three possible causes of death does not render his testimony inadmissible; his testimony was relevant and
could assist the trier of fact in addressing the factual issues presented).

MemornndurnDecisionOrderRe:MotionsForJudgmentOfAcquittalAndNewTrial4
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court believes it followed the proper rules and case law and that the Rule 29
motion was properly denied;
(9) The defense asserts that "undetermined cause" as stated by Dr. Groben means
undetermined cause. Actually, it means "undetermined cause" as testified to
by Dr. Graben, which was that Mary Severson died either of an overdose or

of suffocation or of a combination of both. Dr. Graben is not required to
choose between the two, as asserted by the defense, and he could not testify
that Mr. Severson was responsible for either act - that was for the jury to
determine based upon all of the evidence presented at trial.

The defense

argument confuses cause of death- the expert's determination based upon his
examination of the evidence and the application of his specialized knowledge
and expertise - with commission of those acts alleged by the state to have put
in motion the cause or causes of the victim's death, which are clearly within
the unique province of the jury such as motive, intent, the defendant's state of
mind, in short, and the actions flowing from that state of mind based upon
weighing of all relevant evidence presented at trial.
Thus, the motion for judgment of acquittal is denied, for the reasons set forth in
open court when the Rule 29 motion was originally denied and for the reasons set forth
above.
Motion for New Trial

In his motion for a new trial, the defendant asserts that "the Court erred in
permitting the State to introduce evidence of the Defendant's relationships with other
women, both before and after the death of his wife, as evidence of 'motive,' 'intent' or

MemorandumDecisionOrderRe: MotionsForJudgment0fAcquittalAridNewTria15

'premeditation' or evidence of insurance coverage or the financial status of the parties for
the same purposes." The defendant further contends that "[t]he failure of the State to
prove homicide as opposed to accident or suicide to a 'reasonable medical certainty'
should be found by the Court to be fatal to a conviction on Count I because the absence
of the evidence establishes that the totality of the evidence was insufficient to support the
verdict."
The comt has previously ruled in its pretrial orders in specific response to the
defendant's motions in limine, that testimony as to the defendant's extra-marital affair
with Jennifer Watkins was admissible to show motive. The court also ruled at trial that
this was especially true where the defense asserted the defendant was trying to save the
marriage. The state may certainly show in light of the argument that at the same time the
defendant was attempting to rekindle the relationship with Ms. Watkins. The defense
can, on occasion, in a criminal trial under the rules of evidence have it both ways but this
is not one of them.

The defense may not assert the defendant's desire to save the

marriage and argue his great emotional trauma caused by his wife's death and his great
concern for her health and well being and then argue that anything presented by the state
to answer these expressed theories of the case is inadmissible. Both the defense and the
state are entitled to a fair trial, not just the defense.
The defense asserts that the statement by a witness that Mr. Severson said that a
female "had a nice ass" did not require a specific objection. The court believes, in the
circumstances of the case, that it did and no such objection was made. Had it been made
and a limiting instruction requested, it would have been granted. However, even if the
court had denied the objection it can hardly be said that one comment in the course of a

MemorandumDecis ionOrderRe: MotionsF orJudgmentOfAcq uitta1AndNewTrial6
~

:

8 ,.,/ r(')

trial that extended for a period of nearly 6 weeks, however offensive the comment might

be in polite society or in the courtroom, rises to the stature of requiring a new trial. It is
simply not the type of fleeting comment or observation which the court will find was so
weighty that it deprived the defendant of a fair trial.
As to the new trial motion based on the court committing error in allowing Dr.
Groben's testimony as to cause or causes of death, it is also denied, for the same reasons
set forth earlier in this opinion as the Rule 29 motion. The court does not believe this
ruling was in error. An expert is not required to state his or her opinion in a specific
verbal formula acceptable to either the state or the defense. Dr. Groben's opinion was
clear and unambiguous and was clearly based upon his examination of the decedent and
his knowledge and expertise. The defendant died from either an overdose or suffocation
or a combination of both.
As to the request for a new trial on Count II, it is also denied. If, as Dickens
stated in Oliver Twist, "the law is an ass," it need not also be a stupid ass.

When

someone takes capsules intended to be ingested into the human body, tampers with the
contents, opens the capsules and removes from them the substance intended to be taken
and substitutes a "Drano like" substance in its place and then reseals the bottle with a
"superglue" type adhesive, that is both factually and legally a mingling, mixing, or
combining of poison with a "food'' or "medicine."

If it is argued the substance

Hydroxycut is not either food or medicine, then this court will need further explicit case
authority on that point, before it will so mle.
The law of Idaho is clear and unambiguous. "Words and phrases are construed
according to the context and the approved usage of the language ... " unless othenvise

MemorandumDecisionOrderRe: Moti onsForJudgmen tOfAcquittalAndN ewTrial 7
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indicated by specific statute or case law.

I.C. § 73-113. This court would be hard

pressed to find a citizen on the streets who would not consider the alleged actions in this
case not to be poisoning by the mingling or combining of poison with food or medicine.
Food is defined in common useage as: "a material consisting essentially of
protein, carbohydrate, and fat used in the body of an organism to sustain growth, repair
vital processes and to furnish energy, also such food together with supplementary
substances (as minerals vitamins, or condiments) ... something that nourishes, sustains
or supplies." Webster's Nineteenth New Collegiate Dictionary, at 280, 1990.
Medicine is defined as "a substance or preparation used in treating disease ... a
substance (as a drug or potion) used to treat something other than disease." Id., at 738.
Clearly, these commonly used terms are understandable to the average person and
clearly the definition of medicine would include a preparation such as Hydroxycut, taken,
it was agreed by all who addressed the subject to assist in weight loss.
Thus, the motion for a new trial or for a judgment of acquittal on these grounds is
denied.
The court will also address the unanimity argument raised by the defense in its
responsive brief filed on February 1, 2005. This matter was preserved by the defense
when it requested a unanimity instruction at trial. The defense at that time, however,
argued that the court had to instruct the jury that it had to unanimously find the defendant
had died either by suffocation or by poisoning and that the jury had to make a specific
unanimous finding as to a single cause. The court refused such an instrnction finding that
there did not have to be unanimity among the jurors as to a single cause and the court
instructed the jury in the language of the indictment that they must find the defendant

MemorandumDecisionOrderRe:MotionsForJudgmentOfAcquitta!AndNewTrial8
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guilty or not guilty of murder by suffocation and/or poisoning. The defense now argues
that the court, by not specifically instructing on a cause of death by a combination of
suffocation and poisoning, or by poisoning alone or by suffocation alone - an instruction
it previously argued was not available to the court - was error and the defendant asserts a
new trial should be granted as a result of the court's failure to so instruct.
First of all, the court will note that if there was error, it was invited by the
defense's own argument to the court. Next, the court points out that the instruction given
to the jury in this case was clear and not confusing, nor did it reduce the state's burden of
proof based upon the evidence presented at trial. The experts in this case essentially
agreed that the decedent died either from an overdose or from suffocation or from a
combination of both.

The defense experts clearly placed heavier emphasis on the

overdose theory, while noting the "overdose" was at the low end of the lethal range. The
state clearly emphasized the overdose in combination with suffocation. Unlike State v.

Miller, 135 Idaho 261, 16 P.3d 937 (Ct. App. 2000), which was a lewd and lascivious
conduct with a minor case in which it was argued the court erred in not instructing as to
unanimity as to an individual act constituting the crime, rather than allowing the case to
proceed as a single charge involving a "continuing course of conduct" over a period of
time involving several acts oflewd and lascivious conduct with the minor child.
The court notes with some concern that at page ten of the defendant's brief, the
second full indented single spaced paragraph placed in quotes and cited to appear in the

Miller case at page 944, appears nowhere in the Miller opinion.
Miller is not applicable here. These crimes as to Count I and Count II were
charged separately.

They are charged as distinct crimes and the jury was so instructed.

MemorandumDecisionOrderRe:MotionsForJudgmentOfAcquittalAndNewTrial9

The murder charge involved different substances. The use of the sleeping pills and the
suffocation were part of a single allegation which was alleged to have been part and
parcel of a single continuous course of conduct resulting in the death of Mary Severson.
Even if the court were to feel that the unanimity instruction were needed, upon further
review it points out that even in Miller, the case cited by the defense, the court found
failure to instruct on unanimity was harmless error on the facts presented in that case.
The court finds, first of all, that no error occurred in giving the instruction in the language
used in the indictment, as amended, and believes the instruction was correct and that even
if a unanimity instruction should have been given, that given the facts of this case, it was
haimless enor. The facts presented at trial were clearly sufficient to find the defendant
guilty of the charge of murder and a new trial is denied on these grounds. There was no
genuine possibility here that the jury was confused by either the jury verdict form or the
jury instructions on the issue of cause, in this court's opinion.

The jury clearly

unanimously concluded the defendant committed first degree murder - the crime with
which he was charged in Count I.
As to Count II, at pages 908-09, Webster's New Collegiate Dictionary (1990)

defines poison and poisoning as follows: "poison . . . a substance that through its
chemical action usually kills, injures or impairs an organism ... something destructive or
harmfuL Poisoning ... to injure or kill with poison ... to treat, taint or impregnate with

poison ... to put poison into or on something."

It is c 1ear that the word poison and the term p01sonmg have known and
understandable meanings in everyday, common English useage. No expert is necessary
for a juror to understand these meanings.

The law does not require an expert on

MemorandumDecisionOrderRe:MotionsForJudgmentOfAcquitta!AndNewTrial !O
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linguisitics to define each word used. General literacy and everyday use of language is
quite sufficient, unless a specific definition is required beyond that ordinarily required.
Even if it were otherwise as to these terms, the experts all agreed that ingestion of a
"Drano like substance," when taken internally, would most certainly kill, injure or impair
the organism ingesting it - in this case the decedent, Mary Severson.
Defendant's motions and each of them are denied.

,.J.

SO ORDERED AND DATED THIS 11:,_ day of February 2005.
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CERTIFICATE OF MAILING
I
2005,

hereby
I

certify

mailed

that

(served)

on
a

this

22nd

day

true and correct

of

February,

copy of the

within instrument to:
Aaron Bazzoli
PROSECUTING ATTORNEY
Interdepartmental Mail

E.R. Frachiseur
PUBLIC DEFENDER
Interdepartmental Mail
Ellison M. Matthews
ASSISTANT PUBLIC DEFENDER
P.O. Box 1988
Boise, ID 83701
GAIL BEST
Clerk of the Di~trict Court

By:~fhu_
Deputy Court Clerk'

Certificate of Mailing

E.R. FRACHISEUR
ELMORE COUNTY PUBLIC DEFENDER
525 East Jackson
Mountain Home, Idaho 83647
Telephone No. 587-9103
Facsimile No. 587-2094
Idaho State Bar No. 1388

ELLISON MATTHEWS
Attorney at Law
P.O. Box 1988
Boise, Idaho 83701-1988
Telephone No. (208) 336-1433
Facsimile No. (208) 336-9133
Idaho State Bar No. 1044
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

STATE OF IDAHO
Plaintiff,
-vs-

LARRY SEVERSON,

__________
Defendant,

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CR-2002-0158

MOTION TO CONTINUE
SENTENCING

COME NOW the parties hereto, and do stipulate and agree that the Sentencing presently
scheduled for March 21, 2005, at the hour of 1:30 p.m., be rescheduled for a date and time
convenient to both counsel and court.
This Stipulation is being entered on the following grounds;
1. Defense counsel has received the PSI and needs time to investigate and rebut some
things in the report.

ORIGl~JAL

/

·_ .

2. Neither party will suffer substantial prejudice from a delay.

DATED this-# day of March 2005.

E.R. Frachiseur
Elmore County Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 14th day of March, 2004, I caused a true and correct copy of
the above and foregoing MOTION TO CONTINUE SENTENCING to be served to Aaron J. Bazzoli,
Prosecuting Attorney, at his address of 190 South 4 th East, Mountain Home, Idaho 83647, by personal
delivery thereof.

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRIC
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ELM,

STATE OF IDAHO,

Plaintiff,

vs.
LARRY SEVERSON,

Defendant.
_______________

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CR FE 02-00158
ORDER RE: MOTION
TO CONTINUE SENTENCING

The defendant has filed a motion to continue sentencing.

Due to the

inconvenience that could result to individuals who might obtain tickets for transportation
or who might travel long distances to be present at sentencing, the court called the Office
of the Elmore County Prosecutor to determine if this matter had been discussed with
defense counsel. The court advised the defense of this contact. The prosecutor has
indicated that, due to the size of the report and since it was received on March 14, 2005,
he would not oppose the defense request and has so advised interested parties.
Accordingly, the sentencing will be reset to a date convenient to counsel and the
parties on March 21, 2005 in open court.
SO ORDERED AND DATED THIS /.Sf:-.day of March 2005.
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CERTIFICATE OF MAILING
I hereby certify that on this 16th day of March, 2005, I
mailed

(served)

a

true

and

correct

copy

of

the

within

instrument to:
Aaron Bazzoli
PROSECUTING ATTORNEY
Interdepartmental Mail

E.R. Frachiseur
PUBLIC DEFENDER
Interdepartmental Mail
Ellison M. Matthews
ASSISTANT PUBLIC DEFENDER
P.O. Box 1988
Boise, ID 83701
GAIL BEST
Clerk of the District Court
(

By;

rJrri!-&w

Deputy Court Clerk

Certificate of Mailing
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JAYP.CLARK
ATfORN£Y AT LAW

160 North 3rd East Street
P.0. Box 1202
Mountain Home, Id 83647
Idaho State .Bar No. S47S
·relephonc:
Facsimile:

r~ -~

r t c-

:~:· . ._~ .~~ -:-~

C!_ [ . . .

: - ' Ui T

(208) 587-4S00
(208) 587-5712

I I lS,OlA•Pleudlng,•ltull1.t1=11t.Atl11lnvlr.wpd

Attorm:y.~ for Defendant
TN THE DISTRICT COUR"f OF THE FOUR.TH .JlJOICIAL :DISTRTCT OF THE
STATE OF IDAHO, IN ANO FOR niE COUNTY OF ELMORE
STATE OF IDAHO.

Case Nos. CR..FE-02..001ss
Plaintiff,

-vs-

AFFIDAVIT OF LARRY SEVERSON

LARRY MARVIN SEVER.SON.
Defendant.

S1'ATE OF IDAHO )
:ss

County of Elmore

)

T, LAMY SEVE~SON, being :lirst duly sworn, depose and state.as follows:
1. That your Affiant is presently incarcerated in the Elmore County Jail and have been since

November 2002.
2. While the jury trial in this case was proceeding I consistently declared to my attorneys

of record that Twanted to testify on my own behalf.
3. Toe day prior to whoo the defense rested at my own jury trial, the court und the State
were both informed by my legal counsel that I was going to testily qn the record and in
open court. It was at thal time that Twas informed of my Constitutional right to testify.
4. BccaUSl: ofthat representation and earlier discussions I had with my counsel, I was fully

AFFIDAVIT OF LARRY SEVERSON • Page 1

anticipating that I was going to testify in my own behalf to refute all the allegations that
the State had made: aga.i.nst me. It W'dS not until the moment that my counsel stated.

"defense rests'~ that I had any idea that 1 was not going to be allowed to testify. I was
completely shocked and caught off guard by that proclarnati on~ as I could not have in any
Wd-Y

anticipated it.

S. I had always instructed my counsel that Twas ready., willing. and able to testify in my
own behalf. Thave never hesitated to make itvory clear that I wanted tl1e truth br: known

from my own mouth about my innocence.

6. 1t hus never been justified to me why 1 was denied my most basic and fundamental of
Constitutional rights.
FURTHER YOUR AFFIANT SAY.ETH NOT.
OATEO tbis

£b.._ day of March, 2005.

SUBSCRIBED AND SWORN to before me this([_ day of March, 2005.

ArF1DAVJT Or LARRY SEVERSON .. Page 2
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gRTIFrCATE OF ~ljlRVICE

;:/!:iny

I HEREBY CERTIFY that on the
of Marc~ 200S, I served a true and correct
copy of the foregoing by causing same to be served upon the following parties by the method(s)
indicated below:

Aaren :Sazzoli
Elmore County Prosei::uti ng Attorney
190 South 4th E&,1:
P.O . .Bo~ 607
Mountain Home~ ro 83647-0607
Fa.x No. (208) 587-2147

AFl~lOAVIT OF LAAAY SEVERSON - Page 3

C) First-Class U.S. Mail

D Overnight/Priority Mail
0

Hand Delivery

~imile
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

HON. MICHAELE. WETHERELL

MARCH 21, 2005

COURT MINUTES

THE STATE OF IDAHO,
Plaintiff,
Case No. CR-2002-158

vs.
LARRY M. SEVERSON,
Defendant.
APPEARANCES:

Aaron Bazzoli

Counsel for Plaintiff

Prosecuting Attorney

Ed Frachiseur

Counsel for Defendant

Public Defender
Time and date set
present, in custody.
Tape No. A98-05

1:30 p.m.

for

RE-SETTING

SENTEN~N6

DATE,

defendant

1503 - 2120

Call of case.

Court stated for the record that it had reviewed the PS I report
received and that defense counsel had requested a continuance in
order to further review the PSI with the defendant, telephone
conference had been held and the court will continue the
sentencing.
Frachiseur advised the court that he would request that the
case be continued until May.
He advised the court that he would
be filing a Motion To Withdraw due to an affidavit that Mr.
Severson filed with the court.

Mr.

Court stated that it had not seen the affidavit.

COURT MINUTES - MARCH 21, 2005
Page - 1

I

(

I,

Mr. Bazzoli stated that he had seen the affidavit and that it was
on Mr. Clark's letterhead.
Court stated it will grant the motion to withdraw but inquired as
to the status of Mr. Matthews.
Mr. Frachiseur stated that he thought Mr. Matthews would also wish
to withdraw.
Court advised that it will not delay sentencing any longer.
Sentencing for today vacated and continued to May 18, 2005 at 9:00
a.m.
Court will appoint conflict counsel after order is

signed.

Mr. Frachiseur stated that due to the circumstances the court may
want to consider a later sentencing date.
Mr. Bazzoli suggested the matter be reset until tomorrow so that
the court would have a chance. to review the affidavit Mr. Severson
submitted.
Court set the matter over to tomorrow, March 22, 2003 at 1:30 for
further review of the case.
Statement by Mr. Severson, that he did not file the affidavit so
that Mr. Frachiseur would withdraw but so that court would know
that he was no allowed to testify.
Court responded.
1:43 p.m.

end.

GAIL BEST
Clerk of the District Court

Reporter: N. Omsberg
Clerk: T. McCain
Reporter's Est. $

B ~

Deputy Clerk

COURT MINUTES - MARCH 21, 2005
Page - 2
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E.R. FRACHISEUR
ELMORE COUNTY PUBLIC DEFENDER

.

:··

525 East Jackson
Mountain Home, Idaho 83647
Telephone No. 587-9103
Facsimile No. 587-2094
Idaho State Bar No. 1388

C

,.,

-·

-

-

°',·•:-:;..o:'"

•

•

,

I

ELLISON MATTHEWS
Attorney at Law
P.O. Box 1988
Boise, Idaho 83701 ~ 1988
Telephone No. (208) 336-1433
Facsimile No. (208) 336-9133
Idaho State Bar No. 1044
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

STATE OF IDAHO
Plaintiff,

-vsLARRY SEVERSON,
Defendant,

)
)
)
)
)
)
)
)
)
)
)

Case No. CR-2002-0158
MOTION OF APPOINTED

COUNSEL TO WITHDRAW

COMES NOW, E.R. Frachiseur, Elmore County Public Defender, and moves this Court for
its Order permitting hlm to withdraw as counsel for Defendant.
This Motion is made on the ground that Defendant executed an Affidavit on March 18,
2005, wherein he falsely avers that counsel ignored his stated desire to testify and rested the
defense's case without permitting him to testify, all in alleged violation of his stated desire to testify
at trial, all of which, if true, would constitute improper and unethical conduct on the part of
appointed counsel.
MOTION FOR APPOINTED COUNSEL TO WITHDRAW - Page l

"1842

ORIGINAL

\1

Despite this moving attorney's belief that the false Affidavit was induced by improper and
unethical conduct on the part of attorney Jay P. Clark; the execution of the false affidavit by
Defendant effectively destroys the attorney-client relationship existing between Defendant and this
moving counsel.
WHEREFORE, counsel prays that he be permitted to WITHDRAW as counsel for
Defendant.
DATED this ~ d a y of March, 2005.

E.R. F~achiseur
Elmore County Public Defender
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the

1J5i day of March, 2005, I caused a true and correct

copy of the above and foregoing document to be served to Aaron J. Bazzoli, Prosecuting
Attorney, at his address of 190 South 4 th East, Mountain Home, Idaho 83647, by personal
delivery thereof and to Jay P. Clark, Attorney at Law, by first-class postage, pre-paid, at his
address of P.O. Box 1202, Mountain Home, Idaho 8364700d

½~ {ii\_;( 0,7;1-61 /J.

@ M . Rodrigues
Legal Assistant

MOTION FOR APPOINTED COUNSEL TO WITHDRAW - Page 2
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E.R. FRACHISEUR
ELMORE COUNTY PUBLIC DEFENDER
525 East Jackson
Mountain Home, Idaho 83647
Telephone No. 587-9103
Facsimile No. 587-2094
Idaho State Bar No. 1388

ELLISON MATTHE'WS
Attorney at Law
P.O. Box 1988
Boise, Idaho 83701-1988
Telephone No. (208) 336-1433
Facsimile No. (208) 336-9133
Idaho State Bar No. 1044

Attorneys for Defendant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

STATE OF IDAHO
Plaintiff,

)
)
)
)
)

-vs-

)

LARRY SEVERSON,

)
)

Defendant,

Case No. CR-2002-0158
MOTION FOR ORDER TO
SHOW CAUSE FOR CONTEMPT

)
)

)
COMES NOW, appointed counsel for the Defendant, Larry Marvin Severson, E.R.
Frachiseur, and moves this Court for its Order directing Jay P. Clark, Attorney at Law, to appear
before the Court, at a day and time certain, to SHOW CAUSE, if any he may have, why he
should not be held in CONTEMPT of this Court based upon his improper and unethical conduct
in interfering with the attorney-client relationship between the moving party and the Defendant;
procuring and presenting false statements and misrepresentations to this Court in the form of an
Affidavit, heretofore transmitted to the Elmore County Prosecuting Attorney, wherein and

r]844

whereby the Defendant in this matter purports to represent that defense counsel ignored
Defendant's alleged desire to testify on his own behalf at trial.
The Affidavit in question is annexed hereto and made a part hereof as "Exhibit A".
Jay P. Clark's conduct constitutes a violation of Rules 4.2 anq 3.3(a)(l) of the Idaho
Rules of Professional Conduct.
The product of this misconduct, the Affidavit, by alleging improper and unethical
conduct on the part of this moving attorney constitutes an irretrievable breaking of the attorneyclient relationship, in this extremely serious matter, requiring this appointed counsel to request
that he be pennitted to WITHDRAW.
DATED t h i s ~ day of March, 2005.

E.R. Frachiseur
Elmore County Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the

1 /st1

__l:___

day of March, 2005, I caused a true and correct

copy of the above and foregoing document to be served to Aaron J. Bazzoli, Prosecuting
Attorney, at his address of 190 South 4th East, Mountain Home, Idaho 83647, by personal
delivery thereof and to Jay P. Clark, Attorney at Law, by first-class postage, pre-paid, at his
address of P.O. Box 1202, Mountain Home, Idaho 83647.£,(0tl

60.-fi'I-

69,1-,0'/l 2-

~ M - Rodrigues
Legal Assistant
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YUL/

.TAY P. CLARK
ATTORNEY AT LAW

160 North 3'd Bust Strr:ct
P.O. Box 1202
Mountain Home, Id 83 64 7
Idaho State Sar No. S4 75
Telephone: (208) 587-4500
Fa~'imilr::
(208) 587-5712
I 115.03A•~lcndlng•!ndlscnt.A01diwlL wpd

Attorneys for Defendant

1N 1·1:-m DISTRICT COURT OF THE 'FOUR.TH JUDICIAL DISTRICT OF nm
STATE OF IOAHO, TN AND FOR THE COUNTY OF ELMORE
STATE OF IDAHO,
Case Nos. CR-FE-02-00158
Plaintiff,

AFFIDAvrr Or LARRY SEVERSON

•VS•

LARRY MARV.IN SEVERSON,
Defendant.
STATE OF roAHo

)

County of Elmore

)

:ss

I. LARRY SEVERSON~ being first duly swom., depose a.od state as follows:
1. That your Affiant is presently incnrr;emtcd in the Elmore County Jail andha.ve been since
November 2002.
2. While the jury trial in this case was proceeding I consistently declared to my attorneys
of record that l wanted to testify on my own behalf.

3. The day prior to when the di:fensc rested at my own jury trial, the court and the State

were both informed by my legal counsel that I was going to t~'tify Qn the rer;ord and in
open court. It was at that time that I was informed ofmy Constitutional right to testify.
4. Because of that representation and earlier discussions I had with my counsel, 1was fully

AFFIDAVIT OF LARRY SEVERSON - Pnge 1
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!;ERTJ,FICATE OF ~J<;RVTCE

;:i{:iay

l HER.EBY CERTIFY that on the
of March, 2005, I served a trUe and correct
copy of the foregoing by causing same to be served upon the following parties by the mcthod(s)
indicated below:
Aaron Bazzoli
Elmore Count:y Prosc:cutins Attorney
190 South 4111 East
P. 0. Box 607
Mountain Home, ID 83647~0607
Fax No. (208) S87-2147

0
0
0

First-Class U.S. Mail
Overnight/Priority Mail
Hand Delivery
~imile

AFFIDAVIT OF LARRY SEVERSON - Page 3
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E.R. FRACHISEUR
ELMORE COUNTY PUBLIC DEFENDER
525 East Jackson
Mountain Home, Idaho 83647
Telephone No. 587-9103
Facsimile No. 587-2094

.

1~

~.:

JPT

Idaho State Bar No. 1388

ELLISON MATTHEWS
Attorney at Law
P.O. Box 1988
Boise, Idaho 83701-1988
Telephone No. (208) 336-1433
Facsimile No. (208) 336-9133
Idaho State Bar No. 1044
Attorneys for Defendant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
)
)

STATE OF IDAHO

)

)
)
)
)
)
)
)
)
)

Plaintiff,

-vs-

LARRY SEVERSON,

Defendant,

STATE OF IDAHO

)
)

COUNTY OF ELMORE

)

Case No. CR-2002-0158
AFFIDAVIT OF APPOINTED COUNSEL
IN SUPPORT OF MOTIONS FOR ORDER
TO SHOW CAUSE FOR CONTEMPT AND
TO WITHDRAW

ss.

E.R. Frachiseur, being first duly sworn upon oath, deposes and states as follows:
1.

He is one of the two (2) appointed counsel for Defendant.

AFFIDAVIT OF APPOINTED COUNSEL - Page 1
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ORIGINAL

2.

Counsel was appointed in October, 2003, in the place and stead of Jay P. Clark
and Scott Summer, both of whom voluntarily withdrew, acknowledging a conflict
of interest.

3.

During the one and one-half (1 V2) year period of your Affiant's representation of
Defendant, attorney Jay P. Clark has utilized his position as counsel for Defendant
in a civil matter to discuss this Defendant's criminal case with the Defendant,
causing friction between Defendant and appointed counsel.

4.

Your affiant and co-counsel Ellison Matthews have discussed with the Defendant
his right to testify if he desired to remain silent, on a number of occasions. The
advice of both appointed counsel has been that Defendant not testify.

5.

Defendant has agreed, on more than one occasion, with counsels' advice.
Defendant has never stated a desire to testify in this matter to Affiant.

6.

The statements in the affidavit concerning an expressed desire on the pa1t of the
Defendant to testify are false.

7.

Your affiant believes and does state it to be the fact, that Jay P. Clark has been
instrumental

in

motivating

Defendant

to

make

false

allegations

and

representations in this Affidavit.
8.

Defendant's false allegations of improper and undue influence exercised by
counsel have irretrievably damaged and destroyed the existing attorney-client
relationship between affiant and the Defendant.

I
I
I
AFFIDAVIT OF APPOINTED COUNSEL - Page 2

,, .t 8 4 9

\

DATED this ~ a y of March, 2005.

E.R. Frachiseur
Elmore County Public Defender

SUBSCRIBED AND SWORN to before me this

2Jf day of March, 2005.

otary Public for Idaho
esiding at Mountain Home, Idah[
My Commission Expires:

Dv/1 ~08

CERTIFICATE OF SERVICE

/21st

I HEREBY CERTIFY that on t h e ~ day of March, 2005, I caused a true and correct
copy of the above and foregoing document to be served to Aaron J. Bazzoli, Prosecuting
Attorney, at his address of 190 South 4th East, Mountain Home, Idaho 83647, by personal
delivery thereof and to Jay P. Clark, Attorney at Law, by first-class postage, pre-paid, at his
address of P.O. Box 1202, Mountain Home, Idaho 83647

and.. b1J #.,J F/3·7- 0712.

@M. Rodrigues
Legal Assistant

AFFIDAVIT OF APPOINTED COUNSEL - Page 3
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
HON. MICHAELE. WETHERELL

MARCH 22, 2005

COURT MINUTES
THE STATE OF IDAHO,
Plaintiff,
Case No. CR-2002-158

vs.

LARRY M. SEVERSON,
Defendant.
APPEARANCES:
Aaron Bazzoli
Prosecuting Attorney

Counsel for Plaintiff

Ed Frachiseur
Public Defender

Counsel for Defendant

Time and
custody.

date

Tape No. Al00-05
Al0l-05
1:32 p.m.

set

for

REVIEW

HEARING,

defendant

present,

in

2492 - 3788
0152 - 0426

Call of case.

Court reviewed the documents that had been filed with the court.
Case reviewed for the record.
Court noted there were two written
motion received.
One for Motion to Withdraw and OSC.
Court
stated that the
letters
from defendant
to
the court were
inappropriate and that Mr. Clark should not have filed the
affidavit on behalf of the defendant because he is not defendant's
attorney.
Court is required to conduct an Inquiry of the matter.
Mr. Frachiseur argued the motions to the court.
Response by Mr. Bazzoli.
Court conducted its Inquiry of the defendant.

COURT MINUTES - MARCH 22, 2005
Page - 1

Statement by Mr.

Frachiseur.

Statement by Mr. Bazzoli.
Defendant
counsel.

stated

he

would

like

Mr.

Robert

Kehne

appointed

as

Court ruled that the keeping of current counsel is inappropriate
and that Mr. Frachiseur and Mr. Matthews are relieved as counsel
to the defendant.
Court will direct that the Public Defender's
office appoint new conflict counsel.
Court will withhold
scheduling the sentencing for two weeks to allow new counsel be
appointed.
A scheduling hearing will be set for April 5, 2005 at
10:00 a.m.
If new counsel not available that day other
arrangements may be made.
2:05 p.m.

end.

GAIL BEST
Clerk of the District Court

stdilicc~

Reporter:
N. Omsberg
Clerk:
T. McCain
Reporter's Est. $

Deputy Clerk

COURT MINUTES - MARCH 22, 2005
Page - 2

'1852

\_

;

.

'·.

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO,

STATE OF IDAHO,

IN AND FOR THE COUNTY

OF~~~~~

)

)

Plaintiff,

vs.
LARRY M. SEVERSON,
Defendant.

)

CASE NO. CR-2002-158

)
)
)
)
)

ORDER RE: MOTION FOR
WITHDRAWAL OF COUNSEL
DUE TO CONFLICT

)

)

This matter came before the Court on the motion of
Lead Defense Counsel, Ed Frachiseur, that the Elmore County
Public Defender's Office be relieved of further obligation
to represent the defendant and that conflicts counsel be
appointed to represent defendant on the sentencing phase of
this case.
For the reasons stated in open court on March 22, 2005
following a "searching inquiry'' into the issue of the
stated conflict as required by Idaho law the request is
granted.

The office of the Elmore County Public Defender

is relieved from further representation of the defendant in
this matter and shall retain conflicts counsel to represent
the defendant in the sentencing in this matter.

A status

conference is scheduled for the 5 th day of April, 2005 at

ORDER FOR WITHDRAWAL OF COUNSEL - 1

\"

I"'

\

\

\

'

10:00 o'clock a.m. at which time a sentencing hearing will

be set in this matter.

IT IS SO ORDERED.
Dated this 23 rd day of March, 2005.

Judge

ORDER FOR WITHDRAWAL OF COUNSEL - 2
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CERTIFICATE OF MAILING
I
2005,

I

hereby certify that on this 23rd day of March,
mailed

(served)

a

true and correct copy of the

within instrument to:
Aaron Bazzoli
PROSECUTING ATTORNEY
Interdepartmental Mail
E.R. Frachiseur
PUBLIC DEFENDER
Interdepartmental Mail
Ellison M. Matthews
ASSISTANT PUBLIC DEFENDER.
P.O. Box 1988
Boise, ID 83701
GAIL BEST
Clerk of the District Court

By:YntCc!&,:)

Deputy Court Clerk

Certificate of Mailing
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

7
8

9

)

STATE OF IDAHO,

10

Plaintiff~

11

vs.

12
LARRY .lVIARVIN SEVERSON,
13

14

15

Defendant.

)
)
)
)
)
)

Case No. CR-FE-02-00158

DEFENDANT'S SUPPLEl\'IENTED
MOTION FOR NEW TRIAL

)
)

COMES NOW LARRY :M. SEVERSON

ereby

16
files this further supportive brief regarding-Motion for New Trial.

17
18

THE COURT \VAS REQUIRED TO GIVE A UNANIMITY JURY

19
INSTRUCTION AND VERDICT FORM

20
21

In this matter, the State, over numerous defense objections, was allowed to amend their

22

charging document and allege facts not found by the grand jury. This amendment gave the jury a

23

smorgasbord of factual allegations and proof to choose from in arriving at any verdict. It

24

confounded the Defendant in his ability to defend himself and has made it impossible to know

25

upon which act/acts the jury has rendered its verdict.
DEFENDANT'S SUPPLEMENTED MOTION
FOR NEW TRIAL ON BOTH COUNTS

1

- Jc~ 8 Ji:: G
.

33

~

i' 1 c :. , "' · -.. , · .,._

6
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1
2

Specifically, jury instruction number 20, subparagraph 3 allowed the jury to base its
verdict on the following choices of conduct:

3
4

"overdosing Mary Severson with sleeping pills and/or suffocating her, which
caused the death of Mary Severson."

5

This jury instruct1on concludes with:

6

"If you find that the state has failed to prove any of the above, then you must find

7

the defendant not guilty of murder. If you find that all of the above have been
proven beyond a reasonable d6ubt then you must find the defendant guilty of
murder and then decide if the defendant is guilty of first degree murder."

8

This instrnction is internally inconsistent The "and~' is conjunctive and requires a
9
10

11
12

finding beyond a reasonable doubt that both an overdosing and suffocation were proven. While
"or" is disjunctive and allows the jury to choose from either an overdosing or suffocation ~s the
"act" causing death. Neither Larry Severson, his counsel, the state, this Honorable Court nor any

13

appellate Court can know upon which act(s) the jury has based its verdict. Just as troubling is

14

the fact that some jurors may have believed sufficient proofy.ras given as to "overdosing," while

15

completely rejecting "suffocation," or vice versa and other jurors believe the exact opposite.

16

This jury cannot be shown to have reached a unanimous verdict. This jury instruction has

17

18
19

interjected structural error and violations of both the state and federal constitutions into Mr.
Severson' s trial. He has been deprived of due process, equal protections of the law, fair notice,
fair trial, a unanimous verdict under both state and federal constitutions and the state has been

20
relieved of its burden of proof A new trial is mandated as to both counts I and II.
21
22

Mr. Severson is faced with a classic example of not knowing what he was found guilty of

23

doing. In Martinez v. Garcia, 371 F.Jd 600 (9th Cir. 2004), the Ninth Circuit addressed the

24

problem created by jury instruction number 20. While this decision was dealing with a choice of

25

legal theories, its holding is equally applicable to choices of factual theories. The Court noted, it
DEFENDANT'S SUPPLEMENTED MOTION
FOR NEW TRIAL ON BOTH COUNTS

2

1

is "impossible to tell which theory of culpability the jury followed in reaching a general verdict."

2

« ...

3

4
5

it permitted the jury to convict on two alternative theories, one of which was an

impermissible legal ground. Because a jury's deliberations are secret and unreported, we have

no way of detennining which theory of conviction was the basis of the jury's guilty verdict."

Internal quotations and citations omitted but for Arizona v. Fulminante, 499 U.S. 279, 307-08,

6

113 L.Ed. 2d 302, 111 S.Ct. 1246 (1991) (implying that harmless error analysis is
7

impermissible where the trial error cannot be "quantitatively assessed in the context of the
8

9

10

11
12
13'

14

other evidence"). Id.

In In Re WINSHIP, 90 S.Ct. 1068, 397 U.S. 358, 25 L.Ed.2d 368 (1970), the Supreme
Court mandated that "every fact" must be proven beyond a reasonable doubt to sustain a
conviction. This is a constitutional requirement made applicable to the states through the 14th
Amendment. Because of the failure to instmct the jury on unanimity, or in the alternative to
require the state to choose between their several options_, it cannot be said which if any of the

15
"facts" alleged have been proven beyond a reasonable doubt to this jury nor can it be said that
16

any two jurors agreed on any of the several options.
17
18

19
20
21

In State v. Gain, _

P.3d _ _ _ , 2004 Opinion No. 6, (Idaho Crt.App. 2004), the

Idaho Court of Appeals addressed the issue of a unanimity instruction. The Gain' s Court was
dealing with multiple counts oflewd conduct occurring over a period of time and committed via
several different alleged acts. Gain's argued the jury should have been instructed that it must

22

reach a unanimous verdict based upon a particular alleged "act." The state argued that the

23
evidence presented at trial only pointed to one specific criminal act underlying each count,

24
25
DEFENDANT'S SUPPLEMENTED MOTION
FOR NEW TRIAL ON BOTH COUNTS

3

(

1

therefore no unanimity instruction or verdict was required Qt alternately that if such an

2

instruction was necessary, failure to give it was harmless.

3

Jury instruction review is a question of law, over which appellate courts exercise free
4

5

6

review. Citation omitted The instructions as a whole, and not individually, must fairly and
accurately reflect applicable law. Citation omitted Criminal trial courts have a duty to instruct

7

the jury on all matters of law necessary, and must instruct on rules oflaw material to the

8

determination of the defendant's guilt or innocence. Citation omitted.

9

10
11
12
13

14

15
16

17
18
19

"In the ordinary case, a general unanimity instruction suffices to instruct the jury
that they must be unanimous on whatever specifications form the basis of the
guilty verdict. United States v. Kim, 196 F.3d 1079, 1082 (9th Cir. 1999). A
specific unanimity instruction is required only when it appears that there is a
genuine possibility of jury confusion or that a conviction may occur as the result
of different jurors concluding that the defendant committed different acts. Id.
Where the evidence indicates that separate and distinct incidents of criminal
conduct could provide a basis for a juror's finding of guilt on the criminal charge
in any count, the trial court must instruct the jury that it must unanimously agree
on the specific incident constituting the offense in each count, regardless of
whether the defendant requests such an instruction. See Miller v. State. 13 5 Idaho
261, 266-68, 16 P.3d 937, 942-44 (Ct.App. 2000)."

In Miller, the Court relied upon State v. Petrich, 683 P.2d 173 (Wash. 1984). The
Petrich court held that, when the evidence indicates that several distinct criminal
acts support one count, jury unanimity must be protected by the state's election of
the act upon which it will rely for conviction or by a clarifying instruction
requiring the jurors to unanimously agree that the same underlying criminal act
has been proven beyond a reasonable doubt. Petrich, 683 P.2d at 178. This rule
has been referred to as the 'either/or' test." Id ..

20

In this case, the state's amended indictment alleged at least three (3) different criminal
21

acts. The state presented evidence, albeit constitutionafly inszrfficient to support any conviction,
22

23
24

25

regarding all three alternatives. The Court was therefore, required to give a unanimity
instruction. The defense argued for such an instruction and the state vigorously objected.
Failure to instruct the jury that the state had to prove beyond a reasonable doubt the specific
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4

(

1

underlying criminal act and that the jury had to unanimously agree as to that sped fie underlying

2

criminal act was reversible error.

3

Also See:
4

5
6

7
8

9
10

United States v. Amlani, 111 F.3d 705, 716 (9th Cir. 1997). [1] In the ordinary case, a
general unanimity instruction suffices to instruct the jury that they must be unanimous on
whatever specifications form the basis of the guilty verdict. See United States v. Payseno, 782
F.2d 832, 835 (9th Cir. 1986). A specific unanimity instruction is required only when it appears
that'' 'there is a genuine possibility of jury confusion or that a conviction may occur as the result
of different jurors concluding that the defendant committed different acts.' " United States v.
Anguiano, 873 F.2d 1314, 1319 (9th Cir. 1989) (quoting United States v. Echeverry, 719 F.2d
974, 974 (9th Cir.), modifying, United States v. Echeverry, 698 F.2d 375 (9th Cir. 1983)).
The jury instructions placed first consideration on the murder count, followed by the

11

poison1ng count. The extreme magnitude of constitutional error as to the first and primary

12

charge, evidence and attention in the trial has likewise deprived Larry Severson of a fair trial as

13

to the poisoning charge. Th(;lrefore, a new trial must be granted as to both counts.

14
15
16

17
18
19

20
21

22
23
24

25
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CERTIFICATE OF SERVICE

I caused to be served a true and correct copy

I HEREBY CERTJFY that on

of the foregoing Defendant's Supplemented Motion for New Trial via hand delivery as follows:

5
6

Aaron Bazzo li
ELMORE COUNTY PROSECUTING ATTORNEY

7

190 South 4 th East
POBox607
Mountain Home, ID 83647

8

Facsimile: 208/5 87-214 7

9

10
11

12
13
14

15
16
17
18
19
20
21.

22

23

24
25
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IN THE DISTRICT COURT Of THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
HON. MICHAELE. WETHERELL

APRIL 5, 2005

COURT MINUTES
THE STATE OF IDAHO,

)
)

Plaintiff,

)

)

vs.

)

LARRY M. SEVERSON,

)
)

Case No. CR-2002-158

)

Defendant.

)
)

APPEARANCES:
Aaron Bazzoli
Prosecuting Attorney

Counsel for Plaintiff

Rob Lewis
Substitute Public Defender

Counsel for Defendant

Time and date
custody.

set

Tape No. AllS-05
10:00 a.m.

for

SCHEDULING HEARING,

defendant

present,

in

0881 - 1045

Call of case.

Mr. Lewis was present to represent the defendant and requested the
sentencing be set out a few months so that he may review the trial
transcript and talk with witnesses.
He requested the transcript
be prepared if not already doing so.
Court set the sentencing hearing for June 22, 2005
Court set the whole day aside for this matter.

10: 0 3 a. m.

9: 00

end.
Reporter:
District Court

COURT MINUTES - APRIL 5, 2005
Page~ 1

at

Clerk:

N. Omsberg

T. McCain
Reporter's Est. $

a. m.
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AARON BAZZOLI
ELMORE COUNTY PROSECUTING ATTORNEY
190 South 4th East
Post Office Box 607
Mountain Home, Idaho 83647
TELEPHONE: (208) 587-2144 ext. 503
FAX: (208) 587-2147
ISB#5512
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

STA TE OF IDAHO
Plaintiff,

vs.
LARRY MARVIN SEVERSON
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-2002-0000158

MOTION FOR PAYMENT
OF EXPENSES FOR EXPERT

COMES NOW, The State of Idaho, by and through the Elmore County Aaron Bazzoli,
Elmore County Prosecuting Attorney and hereby moves this Court to Order the Public Defenders
Office to pay the expenses of Dr. Glen Groben. On April 30, 2004, Defendant held a hearing on a
Motion in Limine and required Dr. Glen Groben, the forensic pathologist, to be present and testify at
the hearing regarding destruction and/or loss of evidence. The Motion was filed and Noticed up for
Hearing by Defense counsel.
Dr. Graben demanded payment for time and expenses of attending the hearing on behalf of the .
Defendant and testifying. The Public Defender's office has hereby refused to pay the expenses for the
Page 1 MOTION
\\Prosserver\Justware\Documents\2\0-99\2·6\Motion for Payment of Expert Expenses.wpd
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,• 1

OR\G\NAL

(

\:,·

(
'

expert witnesses and the State hereby requests on behalf of Dr. Groben that the Court pays the
expenses of Dr .Groben. See attached affidavit.

DATED This _ _th day of May 2005
AARON BAZZOLI
ELMORE COUNTY PROSECUTING ATTORNEY

B ~ -...
Aaron Bazzoli
Prosecuting Attorney

Page 2 MOTION
\\Prosserver\Justware\Docurnents\2\0-99\2-6\Motion for Payment of Expert Expenses.wpd

foR:

CERTIFICATE OF SERVICE
I hereby certify that on this _ _ th day of May, 2005, I served a copy of the attached
document to the following parties by facsimile:

Rob S Lewis
ATTORNEY AT LAW
3 38 East Bannock PO Box 1061
Boise, ID 83701

E.R. Frachisuer
ELMORE COUNTY PUBLIC DEFENDER
Mountain Home, ID 83647

DATED this _ _th day of May, 2005
AARON BAZZOLI
ELMORE COUNTY PROSECUTING ATTORNEY

BY:~Aaron Bazzoli

Page 3 MOTION
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AARON BAZZOLI
ELMORE COUNTY PROSECUTING ATTORNEY
190 South 4th East
Post Office Box 607
Mountain Home, Idaho 8364 7
TELEPHONE: (208) 587-2144 ext. 503
FAX: (208) 587~2147
ISB#5512
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

STATE OF IDAHO

)
)
)

Plaintiff,
vs.

)
)
)
)
)

LARRY MARVIN SEVERSON
Defendant.

STATE OF IDAHO
COUNTY OF ELMORE

Case No. CR-2002-0000158
AFFIDAVIT IN SUPPORT OF
MOTION FOR PAYMENT OF
FEES

)
) SS.:
)

Aaron Bazzoli, first being duly sworn, states as follows:
1.

I am the Elmore County Prosecuting Attorney.

2.

Attached to this Affidavit are the following documents: an invoice from the Ada County
Coroner's Office to the Elmore County Public Defender showing fees and mileage.

3.

Two "Second" invoices to Elmore County Public Defender's Office.

4.

A letter in response denying payment from the Public Defender's Office.

Page 1 AFFIDAVIT IN SUPPORT OF

;' 18 6 6

,(

('

(

FURTHER MORE, this affiant sayeth naught.
DATED This

r

th day of May, 2005

~--~~~------4=:"""-"--==-=--~=s--:::::::::___c..;;.foR:
Aaron Bazzoli
SUBSCRIBED AND SWORN To before me this

r

th day of May. 2005 .

....
NOTARY P

IC, STA

Residing at Mountain Home, ID
Commission Expires: 7- / O -.;l.o ( O
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INVOICE

ADA COUNTY CORONER'S OFFICE
Glen R. Groben, M.D. Forensic Pathologist

DATE:
5550 Moms Hill
Boise, Idaho 83706
Phone 208--287*5556 Fax 208--287-5579

9/S/2004

INVOlCE#
OC~072

am To:
Elmore County Public Defender
E .R. Frachiseur
525 East Jackson

Mountaln Home, Idaho 83647

DESCRIPTION
Glen R. Graben, M.D.

~

AMOUNT

Forensic Pathologist

Mileage reimbursement for case no: CR 2002-158 / 100 miles at .37 cents per mile

37.00

Professional Fee

750.00

{3 houra, from 2 p.m. to 5 p.m) @ $250.00 per hour)

TOTAL
Please make check payable to ADA COUNTY CORONER'S OFFICE
If you have any questions concerning this invoice contact:

Tonia Ftemlng@ 208-287*5556

THANK YOU

,, 18 6 8

$

787.00

(

INVOICE

ADA COUNTY CORONER'S OFFICE
Glen R. Groben, M.D. Forensic Pathologist

DATE:
5550 Morris Hill
Boise, Idaho 83706
Phone 208-287~5556 Fax 208-287-5579

12/17/2004
. INVOICE#
OC-072

amro:

2nd Invoice

Elmore County Public Defender
E.R. Frachiseur

first invoiced on 9/8/04

525 East Jackson
Mountain Home. Idaho 83847

DESCRIPTION

AMOUNT

Glen R. Groben, M.D. .. Forensic Pathologist

Mileage reimbursement for case no: CR 2002-158 / 100 miles at .37 cents per mile

TOTAL
•

~-

-I •

. '~,.;.SHase ...--~,.,.._ .•..._.;.........,,
If you have any Ques1ions concerning this invoice contact:

Tonia Fleming@ 208-287-5556

THANK YOU

. l. 8 [') ()::1

37.00

$

37.00

ADA COUNTY CORONER'S OFFICE

INVOICE

Glen R. Gtoben, M.O. Forensic Pathologist

DATE:
5550 Morris Hill

12/17/2004

Boise, Idaho 83706
Phone 208-287-5556 Fax

:208~287-5579

INVOICE#
OC-072

2nd Invoice

BUI To:
Elmore County Public Defender
E..R. Frachiseur
525 East Jackson

first invoic~ 9/8/04

Mount.ain Home, Idaho 83647

DESCRIPTION

AMOUNT

Glen R. Groben. M.O. • Forensic Pathologist
750.00

Professional Fee
(3 hOurs, from 2 p.m. to 5 p.m) @ $250.00 per hour)

.

TOTAL

THANK YOU

{'1870

$

750.00

\.

E.R. FRACHISEUR
Elmore County Public Defender
525 East Jackson
Mountain Home, Idaho 83647
Telephone (208) 587-9124

DEC 2 9 Ra;b

December 271 2004

Glen Graben, M.D.
Ada County Coroner's Office
5550 Morris Hilt Road
Boise, ID 83706
RE; Case# 0072/Elmore Co. Coroner

Dear Dr. Graben:

On the 23rd of December, 2004 we received your invoices for testimony. Please be advised that
we did not retain you as an expert witness and therefore we owe you no fees for your appearance as a
result of our subpoena. When you contract with and appear as an expert witness for the State you are
obligated to appear pursuant the subpoena of the other party in the lawsuit. Being required to explain your
purchased testimony when you contract to do work for govemment agency and to testify thereto.
Accordingly, this office will not honor your invoices either for mileage or your professional fees for
testifying.
Please feel free to contact the prosecuting attorneys office to pay these additional charges.

j _

Yours tr~y,

c:; e,'1

..{JI_

¼~"-

E. R. Frachiseur
Elmore Co. Public Defender
cc: Aaron J. Bazzoli
cc: Judge Wetherell
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OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

STATE OF IDAHO,

Plaintiff,
vs.

LARRY SEVERSON,

)
)
)
)
)
)
)
)
)

)

Defendant.

)

Case No. CR FE 02-00158

ORDER RE: PRO SE MOTION
FOR JUDGMENT OF
ACQUITTAL OR MOTION
FOR NEW TRIAL

------~-------->
The defendant herein has filed, pro se, a motion for judgment of acquittal or
motion for new trial. The defendant's motions will not be considered on the meiits by
the court for three reasons: (1) the court has already ruled on the same moti~ns that were
filed by the defendant's attorney; (2) these motions are untimely; and (3) the court will
not consider pro se motions filed by a defendant who is represented by counsel.

Accordingly, in view of the foregoing, the defendant's motions are hereby
dismissed.
SO ORDERED AND DATED THIS

dt

of May 2005.

/"r:
/

OrderRe:ProSeMotionsForJudgmentOfAcquittalOrNewTriall
,

1

on

1

(

CERTIFICATE OF MAILING
I hereby certify that on this 19th day of May,
mailed

(served)

a

true

and

correct

copy

of

the

2005,

within

instrument to:
Aaron Bazzoli
PROSECUTING ATTORNEY
Interdepartmental Mail
Rob S. Lewis
Attorney at Law
PO Box 1061
Boise, ID 83701
Larry Severson
C/O Elmore County Jail
Interdepartmental Mail
GAIL BEST
Clerk of the District Court

By:illn{!_f~

Deputy Court Clerk

Certificate of Mailing

,: 892

I

'{I'(

ROBS. LEWIS
ATTORNEY AT LAW
338 EAST BANNOCK
P, 0. BOX 1061
BOISE, IDAHO 83701
TELEPHONE (208) 395-0667
FACSIMILE 1208) 338-1273
IDAHO STATE BAR #4848

'. .,.

..... : ··-

. i

ATTORNEY FOR DEFENDANT

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF J:LMORE

STATE OF IDAHO,

)
)

Plaintiff,

CASE NO. CR-2002-0000158

)
}

vs.

}
)

LARRY MARVIN SEVERSON.

)
)

Defendant.

DEFENDANT'S ADDITIONS,
CORRECTIONS AND
OBJECTIONS TO PRESENTENCE
REPORT

)

-----~-----}
COMES NOW, the Defendant, Larry M. Severson, by and through his
attorney of record and makes the following additions, corrections and

objections to the PreSentence Report filed in the above-entitled matter on

March 10, 2005.
1.

Page one (1) of the Presentence Report contains E.R. Frachiseur
as the Defendant's counsel of record.

It should be corrected to

read Rob S. Lewis.
2.

.. ' ..... ..,..

Page three (3), paragraph four (4) contains a statement that

ADDITIONS, CORRECTION ANO OBJECTIONS TO PSR

PAGE 1

/

"officers located Red Devil lye concealed in a black file cabinet".
In a PreTrial Order, your Honor specifically excluded such
evidence from trial and this statement should therefore be
stricken

from

the

Presentence

Report

as

irrelevant

and

prejudicial.
3.

Page six (6), last paragraph contains a statement from Carol
Diaz wherein she says "I don't know why you were not arrested
for the fire and the self-inflicted gun shot". This is not a victim
impact

statement

but

mere

conjecture,

speculation

unreliable heresay, specifically excluded by Rule 32.

and

See State

v. Sensenig, 110 Idaho 83 and State v. Madison, 107 Idaho
706. The Court specifically excluded such evidence from trial in
this matter.
4.

Page twelve ( 12) under Prior Record: the crime of perjury (CR
202-0154) alleged to have been committed on November 12,
2002 has been dismissed and is not "pending".

5.

Page sixteen ( 16) under Present Relationships: Defendant adds
that a custody issue is generating Miley Severson's negative
statements towards the Defendant.

Defendant also wishes to

add that Miley Severson is a controlled substance abuser.
6.

Page eighteen (18), first full paragraph:

Apparaently, the

Presentence Investigator could not make contact with Mr.
Severson's first wife, Mary E. Tencza, so she relied on Elmore

ADDITIONS, CORRECTION AND OBJECTIONS TO PSR
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I

County Detective Barclay's interview report. These statements
are unsubstantiated hearsay upon hearsy and in the present
form, cannot be questioned nor cross-examined.

7.

Page

twenty-one

(21 ),

first

full

paragraph:

Again,

the

Presentence Investigator relies on Elmore County Sheriff reports
of. what Tracy Besler allegedly tells Detective Barclay in an
interview.

This is hearsay upon hearsay and there is no

indication it is reliable.

See State v. Mason, 107 Idaho 706,

State v. Sensenig, 110 Idaho 83, and State v. Toohill, 102
Idaho 565.
8.

Page twenty-three (23), first full paragraph (letter appended):
contains statements by Stacy Morford, sister of the deceased,
about what Trina Graham, the Defendant's daughter, allegedly
told her. This is unsubstantiated hearsay upon hearsay.
is no indication of reliability.
to verify the statements.

There

Trina Graham was not contacted

These statements should be stricken

as unreliable hearsay.

9.

Defendant

Page twenty-five (25), second full paragraph:

objects to the appended police reports from Delta, Colorado and
Palisade,

Colorado.

speculation.

These

are

irrelevant

and

call

for

See State v. Eubank, 114 Idaho 635 and Rule

32(e).

ADDITIONS, CORRECTION AND OBJECTIONS TO PSR
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WHEREFORE, Defendant respectfully requests the above enumerated
items be stricken from the body of the Presentence Report as well as related

appended reports.

DATED this

6

day of June, 2005.

ROBS. LEWIS
Attorney for Defendant

PAGE4
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the ~ Y of June, 2005, I caused to be
served a true and correct copy of the foregoing by the method indicated
below, and addressed to the followin!;,l:
Aaron Bazzoli
Elmore County Prosecutor

190 South 4 th East
PO Box 607
Mountain Home, Idaho 8364 7

_

-cf-

-t-

U.S. Mail
Hand Delivery
Overnight Mail
Facsimile

o Rob S. Lewis

PAGE !5
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AARON BAZZOLI
ELMORE COUNTY PROSECUTING ATTORNEY
190 South 4th East
Post Office Box 607
Mountain Home, Idaho 83647
TELEPHONE: (208) 587-2144 ext. 503
FAX: (208) 587-2147
ISB#5512

) '

'·" t

t

~1

r:: '.J: 1s

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

STATE OF IDAHO
Plaintiff,

vs.
LARRY MARVIN SEVERSON
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CRw2002-0000158

OBJECTION TO DEFENDANT'S
RESPONSE TO PSI

COMES NOW, The State of Idaho, by and through Aaron Bazzoli, Elmore County
Prosecuting Attorney and hereby objects to ~efettdMrt's:Defendant's Additions, Corrections, and
Objections to Presentence Report on the grounds that the Presentence Report contains information that

is allowed under Rule and Statute and should be considered by the Court.
Idaho Code Section 20-220 requires a probation and parole officer submit a written report of
investigation to the Court prior to sentencing. Idaho Criminal Rule 32 specifically defines the Standards
and procedures governing presentence investigations and reports. The State will address Defendant's
objections in order Defendant presented them to this Court.
Page I OBJECTION
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~
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~
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1.

Rob Lewis is attorney of record in this matter.

2.

Defendant's objection to red devil lye being located at Defendant's employment was excluded
by pretrial order. ICR 32(e) states, "In the trial judge's discretion, the judge may consider
material contained in the presentence report which would have been inadmissable under the
rules of evidence at a trial...conjecture and speculation should not be included in the
presentence report." The rules of evidence are not applicable to presentence investigation
reports. Statev. Fodge, 121 Idaho 192, 824P.2d 123 (1992). Therefore, an objection
based upon relevancy is within this Court's discretion to review but is not speculative or
conjecture. Red Devil Lye was found at Defendant's place of employment.

3.

Objection to Victim Impact Statement and information contained therein ofDefendant's's prior
self-inflicted gun shot wound and fire. Defendant was investigated by Grand Junction police for
a call about a gun shot wound he inflicted upon himself and an arson in a surrounding city. This
information is contained in reports oflaw enforcement officers and is not "unreliable hearsay/'
but is directly attributed to the investigating officers from those jurisdictions.

4.

The Perjury charge was dismissed by the State without prejudice because Defendant was
convicted of first degree murder. Defendant was indicted by a grand jury on the basis that
under oath, he told Judge Hart that he had spread his victim's ashes in the garden when in fact
he had the um sitting on his entertainment center. The day of the hearing, Defendant contacted
his daughter in law from Court and asked her to take the urn to her house. This information
was obtained from an interview by our office with Nora Rutherford.

Page 2 OBJECTION
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5.

The State is unaware of the custody issue since Defendant has been incarcerated since
November 2002, prior to the child being born and now faced sentencing in a first degree
murder charge. Defendant's statement that his wife is a controlled substance abuser is a smear
tactic against his own current wife.

6.

ICR 32(e) allows information of a hearsay nature where the PSI investigator believes the
information is reliable. Just because Defendant claims it is reliable does not make it so. The
interview was conducted by a law enforcement officer and identifies the speaker of the
statements. Defendant does not have a sixth amendment right at sentencing to confront and
cross examine any statements. Defendant can rebut the statements with his own hearsay or
opinion in the matter.

7.

Hearsay statement from Tracy Besler who testified is not unreliable hearsay and can be
considered by the Court, see State v. Dowalo, 122 Idaho 761, 833 P.2d 890 (Ct.App. 1992).

8.

Same response as above. Defendant cites to State v. Sensenig. 110 Idaho 83, 714 P.2d 52
(Ct. App. 1985) in support for his position and the case is enlightening on the matter. In
Sensenig. the PSI contained information from collateral contacts which were not specified that
linked Defendant with other crimes with other people. The Court held, "Under Idaho's
individualized sentencing system, judges are required to evaluate the character of an offender.
Here, the information furnished by the 'collateral contacts' was relevant to establish Sensenig's
character. Although the information was hearsay, it could not have been stricken from the
presentence report upon that basis alone .... The record need not be detailed here. It is sufficient

Page 3 OBJECTION

('1900

to say that when the presentence report is read as a while and when testimony at the sentencing
hearing is considered, we find that some of the information in question has some factual support.

It is not purely conjectural or speculative. The presentence investigator reasonably could have
believed it to be reliable. Of course, the weight ultimately given such information was for the
district judge to determine." Sensenig. 110 Idaho 86-87 (Citations omitted).
9.

Defendant initially objects to the information contained in the report on the basis of hearsay, and
when the reports are attached showing the reliability of the statements, then Defendant objects
on the grounds that they are irrelevant and speculative. The statements are attributable to the
Defendant's character and therefore are relevant and not speculation. See State v. Sensenig.
supra.
WHEREFORE: the State requests this Court consider the PSI as a whole and weigh the

information based upon this Court's consideration in this matter.
DATED This 17th day of June 2005.

AARON BAZZOLI
ELMORE COUNTY PROSECUTING ATTORNEY
BY:~~c
Aaron Bazzoli

Page 4 OBJECTION
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CERTIFICATE OF SERVICE
I hereby certify that on this 17th day of June, 2005, I served a copy of the attached document
to the following parties by facsimile:

Rob S Lewis
ATTORNEY AT LAW
338 East Bannock PO Box 1061
Boise, ID 83701

DATED t h i s ~ day of June, 2005.
AARON BAZZOLI
ELMORE COUNTY PROSECUTING ATTORNEY

--fi3tg.,~.--

BY:
Aaron Bazzoli
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
BON. MICHAELE. WETHERELL

JUNE 21, 2005

COURT MINUTES
THE STATE OF IDAHO,

)
)
)
)
)
)

Plaintiff,

vs.
LARRY M. SEVERSON,

Case No. CR-2002-158

)

_______________
Defendant.

)
)
)

APPEARANCES:
Aaron Bazzoli
Prosecuting Attorney

Counsel for Plaintiff

Rob Lewis

Counsel for Defendant

Substitute Public Defender
Time and date set for MOTION FOR PAYMENT,
custody.
Tape No. Al96-05
11:20 a.m.

defendant present,

in

0043 - 0378

Call of case.

Court advised parties of the recent documents filed and advised
that he had read them. Motion was reviewed by the Court.

Mr. Bazzoli made his argument on the motion.
Response by Mr. Lewis.
Second argument by Mr. Bazzoli.
Court allowed Mr. Frachiseur to make a statement.
Court will take the matter under advisement.
11 : 3 0 a . m.

end .

COURT MINUTES~ JUNE 21, 2005
Page - 1

;(\ l.,

9.!, 3.

GAIL BEST
Clerk of the District Court

BUDLCCaw
·

Deputy Clerk

COURT MINUTES - JUNE 21, 2005
Page - 2

Reporter: N. Omsberg
Clerk: T. McCain
Reporter's Est. $

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
HON. MICHAELE. WETHERELL

.JUNE

22, 2005

COURT MINUTES
THE STATE OF IDAHO,
Plaintiff,
vs.

Case No. CR-2002-158

LARRY M. SEVERSON,
Defendant.

APPEARANCES:
Aaron Bazzoli/Ron Howen
Prosecuting Attorney

Counsel for Plaintiff

Rob Lewis
Substitute Public Defender

Counsel for Defendant

Time and date set for SENTENCING, defendant present, in custody.
Tape No. A196-05
A197-05
9:03 a.m.

2872 - 3911
0172 - 3141

Call of case.

Court noted that it had stated the status of the case had already
been placed on the record in a prior hearing.
Court also stated that it had received the filed objection to the
PSI and the response by the State, which the court has reviewed.
Court stated the corrections to the PSI that were made,
record.

for the

Court has reviewed the pre-sentence report and objections
received, defendant advised of his right to present mitigation
evidence.

All parties have had adequate
additional letters submitted.

time

to

COURT MINUTES~ JUNE 22, 2005
Page - 1

r
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review

the

PSI

and

There were no further corrections to the PSI for the record.
Mr.
Bazzoli
aggravation.
statements:

had
victim
impact
statements
to
present
in
State
called
the
following
for
their
impact

Stacy Mooreford
Gaylene Ruiz
Ernie Diaz
Carol Diaz
Marie Bray
Mr. Bazzoli sentencing recommendations: Life in prison without the
possibility of parole.
Mr. Lewis requested to call a few witnesses.
Court will allow.
Mr. Lewis calls Jay Phillip Clark, (SWORN) and examined.
Cross
examination by Mr. Bazzoli.
Re-direct examination by Mr. Lewis.
Witness steps down.
and examined.
Mr. Lewis Calls Roy Mccallum (SWORN)
examination by Mr. Bazzoli. Witness steps down.

Cross

Statement by Mr. Bazzoli.
Mr. Lewis sentencing recommendations: 10 years fixed.
Count II concurrent.

Count I and

Statement by the defendant.
No legal cause being shown and none appearing, it was the judgment
of the Court defendant is guilty of FIRST DEGREE MURDER as charged
in Count I and POISONING FOOD OR MEDICINCE as charged in Count II
of the Indictment, defendant is sentenced to the ISBC for life in
prison without the possibility of parole on the FIRST DEGEE MURDER
charge and five (5) years fixed on the POISONING FOOD OR MEDICINE,
concurrent with Count I, credit for time served of 885 days shall
be given, each count;
Defendant to provide a DNA sample. All
fines, fees and res ti tut ion are waived due to defendant being
incarcerated.
Court advised that he will sign an order assigning
Appellate Public Defender when case appealed.
Court advised defendant of his appeal rights.

COURT MINUTES - JUNE 22, 2005
Page - 2

' '.l' G

the

State

Defendant advised he understood his appeal rights.
Mr. Lewis requested that he be able to keep the PSI until after
the appeal had been filed,
Mr. Bazzoli had no objection.
Court allowed Mr. Lewis to keep his
return the PSI with an affidavit.

PSI

for

42

days

and must

Mr.Howen advised the court that he did not bring his PSI with him
but would return it to the State.
Defendant remanded to the custody of the sheriff.
10:31 a.m.

end.

GAIL BEST
Clerk of the District Court

By{)m_q (!au__
Deputy Clerk

COURT MINUTES - JUNE 22, 2005
Page - 3

Reporter: N. Omsberg
Clerk: T. McCain
Reporter's Est. $

IN

THE DISTRICT COURT OF THE FOURTH JUDICIAL
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THE STATE OF IDAHO, IN AND FOR THE COUNTY OF cE;E,MORE" · ·
THE STATE OF IDAHO,
Plaintiff,
vs.

)
)
}
)
)

"! !-,, ......
~ \ l

Case No. CR-2002-158

)

LARRY MARVIN SEVERSON,
DOB:
SSN:
Defendant.
________________

)
)

JUDGMENT AND COMMITMENT

)
)
)
)

On the 22nd day of June, 2005, before the Honorable Michael

E. Wetherell, District Judge, personally appeared Aaron Bazzoli,
Prosecuting Attorney for the County of Elmore, State of Idaho,
and the defendant with his attorney Rob Lewis, this being the
time fixed for pronouncing judgment in this matter.
The defendant was informed by the Court of the nature of the
Indictment filed against him for the crime of MURDER I, Count I
Felony, I.e. §18-4001-1 and POISONING FOOD OR MEDICINE, Count II,
felony, I.C. 18-5501; of his arraignment thereon on December 2,
2002; found "Guilty" at trial thereto on November 10, 2004 of the
crime of FIRST DEGREE MURDER and POISONING FOOD OR MEDICINE as
charged in the Amended Indictment; and of the receipt and review
of a presentence investigation report.

JUDGMENT - Page 1
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The Court asked whether the defendant had any objections
or corrections to be made to the presentence report to which
minor correction were made. The Court also addressed written
requests filed prior to the hearing and entered its ruling as
to each matter raised by the defense and the State.
The Court asked whether the defendant had witnesses or
evidence to present on a hearing in mitigation of punishment;
heard statements from counsel; and gave defendant an
opportunity to make a statement.
The defendant was asked if he had any legal cause to show
why judgment should not be pronounced against him, to which he
replied that he had none.
And no sufficient cause being shown or appearing to the
Court why judgment should not be rendered;

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the
defendant is guilty as charged and convicted; that the offense
for which the defendant is adjudged guilty herein were committed
on or about February 14, 2002.

JUDGMENT - Page 2
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IT IS FURTHER ADJUDGED that the defendant is sentenced
pursuant to Idaho Code Section 19-2513 to the custody of the
Idaho State Board of Correction, to be held and incarcerated by
said Board in a suitable place for life without the possibility
of parole on the FIRST DEGREE MURDER charge and five (5) years
fixed on the POISONING FOOD OR MEDICINE charge, concurrent with
Count I; credit for 885 days, each count.
IT IS FURTHER ADJUDGED that the defendant provide a DNA
sample;
IT IS FURTHER ORDERED that the defendant be committed to the
custody of the Sheriff of Elmore County, Idaho, for delivery
FORTHWITH and within 7 days, to the custody of the Idaho State
Board of Correction at the Idaho State Penitentiary or other
facility within the State designated by the State Board of
Correction.
Court costs,

fees,

fines and restitution are waived due to

the defendant's indigency and incarceration.
IT IS FURTHER ORDERED that the Clerk deliver a certified
copy of this Judgment and Commitment to the said Sheriff, which
shall serve as the commitment of the defendant.
Dated this 22nd day of June, 2005.

JUDGMENT - Page 3
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CERTIFICATE OF MAILING
I hereby certify that on this 22nd day of June, 2005, I
mailed (served) a true and correct copy of the within
instrument to:

Elmore County Prosecutor
Interdepartmental Mail

Rob Lewis
PO Box 1061
Boise, ID 83701
Carolee Kelly
Department of Correction
Central Records
1299 North Orchard, Suite 110
Boise, Idaho 83706
Elmore County Jail
Interdepartmental Mail
',f:i ,'

I

GAIL BEST
Cl;r~:he District Court
By:

wI I ~ J

Deputy Court Clerk
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DIST

STATE OF IDAHO,

)

)
)

Plaintiff,
vs.
LARRY SEVERSON,

)
)
)
)
)
)

Defendant.

)
)
)

Case No. CR FE 02-00158

ORDER RE: MOTION
FOR PAYMENT
OF WITNESS FEES

Presently pending before the court is a motion by the state for "payment of
expenses for expert." According to the state, "[ o]n April 30, 2004, Defendant held a
hearing on a Motion in Limine and required Dr. Glen Groben, the forensic pathologist, to
be present and testify at the hearing regarding destruction and/or loss of evidence. The
Motion was filed and Noticed up for Hearing by Defense counsel. Dr. Groben demanded
payment for time and expenses of attending the hearing on behalf of the Defendant and
testifying. The Public Defender's office has hereby refused to pay the expenses for the
expert witnesses and the State hereby requests on behalf of Dr. Groben that the Court
pays the expenses of Dr. Groben." Dr. Groben seeks mileage reimbursement of $37.00
for travel expenses from Boise to Mountain Home and back.

He also seeks a

"professional fee" expense of $750.00, for being in court for the hearing in question for
three hours (at a charge of $250.00 per hour).

Order Re: MotionF orPaymen tOfWi tnessF ees l

The parties apparently had no prior agreement concerning the payment of Dr.
Groben's expenses and the court did not appoint Dr. Graben as an expert for the
defendant, who was indigent and relying on the services of the Elmore County Public
Defender.
I.C. § 19-3008 covers the fees and mileage that can be paid to witnesses attending
criminal proceedings, "upon a subpoena, or pursuant to an undertaking." This statute
provides that "such person shall receive the same rate per mile as the state of Idaho pays
for state employees pursuant to section 67-2008, Idaho Code, but no person can receive
more than one (1) mileage under this section per day of attendance in court; such person
shall also receive eight dollars ($8.00) per day for each day's actual attendance as such
witness ... [s]uch mileage and per diem must be paid out of the county treasury of the
county where such district court is held, upon the certificate of the clerk of said court ..
.. " Since no briefing or citation to any further case law was provided by either party, the
court finds the general statutory provision of Idaho law cited above applies.
In view of the foregoing, the court finds that Dr. Groben is entitled to
reimbursement by Elmore County for his mileage to and from the hearing and for a
witness fee of $8.00. In the absence of any other agreement or court appointment, he is
entitled to no additional reimbursement.

While the parties may certainly have an

agreement to pay fees to a witness in excess of those generally allowed by statute or rule,
the court may only order the payment of such costs and fees as may be allowed by
statute, in the absence of any other agreement or prior court order.

OrderRe: Motion For PaymentOtWitnessFees2

Accordingly, the court directs the Dr. Graben be reimbursed from the Elmore
County treasury in the amount of $45.00 (forty-five dollars).
SO ORDERED AND DATED THIS

OrderRe:MotionForPaymentOfWitnessFees3
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day of June 2005.

CERTIFICATE OF MAILING
I

hereby certify that on this 5th day of July,

mailed

(served)

a

true

and

correct

copy

of

the

2005,

within

instrument to:

Kristina Schindele
PROSECUTING ATTORNEY
Interdepartmental Mail
E.R. Frachiseur
PUBLIC DEFENDER
Interdepartmental Mail
Rob Lewis

ATTORNEY AT LAW
PO Box 1061
Boise, ID 83701
Gail Best
Interdepartmental Mail
GAIL BEST
Clerk of the District Court

BAJm~

Deputy Court Clerk

Certificate of Mailing

.:..~
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ROBS. LEWIS
ATTORNEY AT LAW
338 EAST BANNOCK
P. 0. BOX 1061
BOISE, IDAHO 83701
TELEPHONE (208) 395-0667
FACSIMILE (208) 338-1273
IDAHO STATE BAR #4848
ATTORNEY FOR DEFENDANT

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

STATE OF IDAHO,

l
CASE NO. CR-2002-0000158

)

Plaintiff,

)
)

vs.

NOTICE OF APPEAL

)
)

LARRY MARVIN SEVERSON,

l
)

Defendant.

)

-----------)
TO:

THE ABOVE NAMED RESPONDENT, STATE OF IDAHO, AND

IT'S ATTORNEYS:

ELMORE COUNTY PROSECUTING ATTORNEY; THE

ATTORNEY GENERAL FOR THE STATE OF IDAHO, AND THE CLERK OF THE
ABOVE ENTITLED COURT.
NOTICE IS HEREBY GIVEN THAT:

1.

The above named Defendant-Appellant appeals against the

above-named Plaintiff-Respondent to the Supreme Court of Idaho, from the

NOTICE OF APPEAL

PAGE 1
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Judgment of Conviction and Sentence entered against him on the 22

nd

day

of June, 2005, by District Judge Michael E. Wetherell after conviction by
jury verdict for MURDER IN THE FIRST DEGREE and POISONING OF
FOOD/MEDICINE, whereby the District Court sentenced him to the Idaho
State Board of Corrections for a fixed life without the possibility of parole on
Count I and five (5) years fixed on Count II, with the sentence on Count II to
run concurrently with Count I.
2.

Defendant-Appellant has the right to appeal to the Idaho

Supreme Court, from the Judgment of Conviction and Sentence imposed as
described in paragraph 1 above, and said Judgment of Conviction and
Sentence are appealable issues under Rule 11 c(1 ), Idaho Appellate Rules.
3.

Issues on Appeal: Issues include but are not limited to whether

the trial court erred in denying Defendant-Appellant's motions as follows:
a.
b.
c.
d.

e.
f.
g.

h.

i.

Denial of Motion to Dismiss Grand Jury Indictment.
Denial of Motion to Dismiss Amended Indictment.
Denial of Defendant's Objections to State Amending
Information.
Denial of Motion(s) to Dismiss Original and Amended
Indictments on Grounds of Perjury and Intentionally Misleading
Testimony Before the Grand Jury.
Denial of Motion to Dismiss Indictment on Grounds of Judicial
Error and Omission.
Denial of Motion to Dismiss Indictment on Grounds of
Uncertainty.
Denial of Motion to Dismiss Indictment for Suppression of
Exculpatory Evidence and Destruction of Potentially Exculpatory
Evidence in Grand Jury Proceedings.
Denial of Motion for Preliminary Examination of Amended
Indictment.
Denial of Motion for Bill of Particulars.

NOTICE OF APPEAL
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j.
k.

I.
m.
n.
o.
p.

q.
r.
s.

t.
u.

v.
w.

x.
y.

z.
aa.

bb.

Denial of Motion to Dismiss based on lack of Subject Matter
Jurisdiction.
Denial of Motion to Dismiss Indictment or for Sanctions for
Discovery Rule Violations.
Denial of Motion to Suppress Based on a Defective Search
Warrant.
Denial of Motion to Change Venue.
Denial of Motion to Sequester Jurors.
Denial of Motion to Preserve Jury Notes.
Denial of Motion in Limine regarding Mary Severson's
Statements.
Denial of Motion to Exclude Certain Irrelevant and Highly
Prejudiced Evidence at Trial.
Court committed error by overruling objections and allowing
opinion testimony by Dr. Gruben.
Court committed error by not giving unanimity instruction to the
Jury.
Court committed error by not instruction the Jury properly as to
the applicable law.
Defendant denied the Constitutional right to testify in his own
defense at trial.
Denial of Motion for New Trial.
Denial of Motion for Acquittal.
Denial of pro se Motion for New Trial.
Denial of pro se Motion for Acquittal.
Ineffective Assistance of Counsel.
Conflict of Interest on the part of the Elmore County Public
Defender's Office and Decedent's Estate.
Court abused its discretion at Sentencing by imposing a fixed
life sentence.

Defendant-Appellant reserves the right to assert additional issues on
appeal pursuant to Idaho Appellate Rule 17(f).

4.

The Defendant-Appellant requests the Reporter's Transcript

include the following:
A.

Reporter's Transcript as defined in Rule 25(a), Idaho
Appellate Rules is requested;

NOTICE OF APPEAL
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B.

Defendant-Appellant requests the Standard Reporter's
Transcript as defined in Rule 25(c) be prepared and
supplemented by the following as identlfied in Rule 25{c):
( 1)
(2)

(3)

(4)

(5)

( 6)

5.

The voir dire examination of the jury.
The opening statements and closing arguments of
counsel.
The conference on requested instructions, the
objections of the parties to the instructions, and
the court's ruling thereon.
The oral presentation by the court of written
instructions given to the jury and reported by the
reporter.
Al! hearings and proceedings which were heard by
the trial court at some time other than during the
course of the trial.
The Sentencing hearing

The Defendant-Appellant requests the following documents to

be included in the Clerk's Record:

A.

All documents defined in Rule 28, I.A.R.;

B.

All pre-trial motions;

C.

All briefs, affidavits and memoranda filed with the Court
relating to Defendant-Appellant's or the State's motions
and all Memoranda Opinions of the Court relating to such
motions.

Defendant-Appellant specifically requests, in

addition to the above, Transcripts of the following:

( 1)
( 2}
{3)

NOTICE OF APPEAL

Motion to Suppress heard on August 5, 2003;
Motion in Limine heard on August 1 9, 2003;
Motion to
Dismiss
Original
and
Amended
Indictments on Grounds of Perjury and Intentionally

PAGE 4
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(4)

(5)

(6)
(7)

(8)

Misleading Testimony Before the Grand Jury
Uncorrected by the Prosecutor heard on April 30,
2004;
Motion to Dismiss Due to the Suppression of
Exculpatory Evidence and Destruction of Evidence
heard on April 30, 2004;
Defendant's Motion for Dismissal of Indictment or
for Imposition of Sanctions heard on September 7,
2004;
Motion in Limine Re: Evidence in Civil Case heard
on September 7, 2004;
State's Motion of Intent to Use 404(b) Evidence
and Objection thereto heard on September 7,
2004;
Motion for Change of Venue heard on September
7, 2004.

D.

Any and all jury instruction given by the District Court;

E.

Any written requested jury instructions given by the
District Court;

F.

The pre-sentence report, including State and Defense
objections to the pre-sentence report;

G.

Any other reports regarding the Defendant-Appellant's
incarceration filed or lodged with the court by the Elmore
County jail staff;

H.

Any other letter or document considered, lodged or files

with the court regarding this case;

I.
6.

Transcript of the Grand Jury hearing.

The Defendant-Appellant requests release of sealed documents

as ordered by Judge Wetherell on September 5, 2003.

NOTICE OF APPEAL
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7.

I hereby certify:
A.

That a copy of this Notice of Appeal has been served on
the Court Reporter of the Trial;

B.

That service has been made on all parties required to be
served pursuant to Rule 20, !daho Appellate Rules, and
the Attorney General of Idaho, pursuant to

§ 67 - 1401

( 1),

Idaho Code;

C.

The Defendant-Appellant is exempt from

paying the

estimated transcript fee because he is indigent and unable
to pay for said preparation.
D.

That the Defendant-Appellant is exempt from paying the
estimated fee for preparation of this record because he is
indigent and unable to pay for such preparation;

E.

That the Defendant-Appellant is exempt from paying the
Appellant's fees because he is indigent and unable to pay
the filing fee.

DATED this

J:L day of July, 2005.
Respectfully Submitted,

ROBS. LEWIS
Attorney for Defendant

NOTICE OF APPEAL
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the \?~ day of July, 2005, l caused to be
served a true and correct copy of the foregoing by the method indicated
below, and addressed to the following:

Clerk of the Court
Elmore County
1 50 South 4 th East
Mountain Home, ID 8364 7

~

U.S. Mail
Hand Delivery
Overnight Mail

Facsimile

'£

Lawrence Wasden
Idaho Attorney General
PO Box 83720
Boise, Idaho 83720~0010

U.S. Mail
_ _ Hand Delivery
___Overnight Mail
Facsimile

Court Reporter
Nicole L. Omsberg
Judge Wetherell' s Court CSR, RPR
nlomsb1-3rg@msn.com

U.S. Mail
___Hand Delivery
_ _Overnight Mail
Facsimile
~via email

Elmore County Prosecutor
PO Box 607
Mountain Home, ID 8364 7

Lu.s. Mail
___Hand Delivery
_ _Overnight Mail
Facsimile

Elmore County Public Defender's OfficelU.S. Mail
Ed Frachiseur
_ _ Hand Delivery
525 E. Jackson
_ _Overnight Mail
Mountain Home, Idaho 8364 7
Facsimile

Scott A. Summer
Troupis Summer
385 S, Locust Grove Rd.
Meridian, Idaho 83642

NOTICE OF APPEAL

lu.S.Mai!
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile

PAGE 7
r f

~

9 (. 2.
c.

,

Jay P. Clark
160N.3rd E.
PO Box 1202
Mountain Home, ID 83647

Lu.s. Mail

Christ T. Troupis
Troupis Summer
385 S. Locust Grove Rd.
Meridian, Idaho 83642

_"L_u.S.Mail
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile

Larry Severson
#76709
ISCI, 15B
PO Box 14
Boise, Idaho 83707

:j,__u.s. Mail
_ _ Hand Delivery
_ _Overnight Mail
Facsimile

NOTICE OF APPEAL

_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
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ROBS. LEWIS
ATTORNEY AT LAW
338 EAST BANNOCK
P. 0. BOX 1061
BOISE, IDAHO 83701
TELEPHONE (208) 395-0667
FACSIMILE (208) 338-1273
IDAHO STATE BAR #4848
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ATTORNEY FOR DEFENDANT
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

LARRY MARVIN SEVERSON,
Petitioner/Appellant,

vs.

)
)
)
)

CASE NO. CR-2002-0000158

)

MOTION FOR APPOINTMENT OF
STATE APPELLATE PUBLIC
DEFENDER

)

STATE OF IDAHO,

l

Respondent.

)
)

------------)
COMES NOW, the Petitioner, LARRY MARVIN SEVERSON, by and
through his attorney, Rob S.

Lewis,

Elmore County Substitute

Public

Defender, and hereby moves this Court for its Order pursuant to Idaho Code
§

19-867, et seq, and Rule 13 (bl, (12) and (19) appointing the State

Appellate Public Defender's Office to represent the Defendant-Appellant in all
further

appellate

proceedings

and

allowing

trial

Defendant/ Appellant to withdraw as counsel of record.

MOTION FOR APPOINTMENT OF
STATE APPELLATE PUBLIC DEFENDER -

'fZI

,. 19 2 4

PAGE 1

counsel

for

the

This motion is brought on the ground and for the reason that the
Appellant is currently being represented by this Counsel, as Substitute
Counsel in and for the County of Elmore, and the State Appellate Public
Defender is authorized by statute to represent the Defendant-Appellant in all
appellate proceedings.
Further, it is in the interest of justice for that Office to represent the
Defendant-Appellant in this case since . the Defendant-Appellant is indigent,
and any further proceedings in this case will be at the appellate level.
DATED this

js;_ day of July, 2005.
Respectfully Submitted,

ROB s. LEWIS
Attorney for Defendant

MOTION FOR APPOINTMENT OF
STATE APPELLATE PUBLIC DEFENDER -
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the \q;'-'day of July, 2005, I caused to be
served a true and correct copy of the foregoing by the method indicated
below, and addressed to the following:
Clerk of the Court
Elmore County
150 South 4th East
Mountain Home, ID 83647

___){__ U.S. Mail
Hand Delivery
Overnight Mail
Facsimile

Lawrence Wasden
Idaho Attorney General
PO Box 83720
Boise, Idaho 83720-0010

_j(__U.S. Mail
_ _ Hand Delivery
_ _Overnight Mail
Facsimile

State Appellate Public Defender
3380 Americana Terrace, Ste. 360
Boise, Idaho 83720-0010

_Lu.s.

Court Reporter
Nicole L. Omsberg
Judge Wetherell's Court CSR, RPR
nlomsberg@msn.com

U.S. Mail
_ _Hand Delivery
_ _Overnight Mail
Facsimile
~via email

Elmore County Prosecutor
PO Box 607
Mountain Home, ID 83647

_y_u.s.

Mail
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile

Mail
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile

Elmore County Public Defender's Office+U.S. Mail
Ed Frachiseur
Hand Delivery
525 E. Jackson
_ _ Overnight Mail
Mountain Home, Idaho 83647
Facsimile

MOTION FOR APPOINTMENT OF
STATE APPELLATE PUBLIC DEFENDER -
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Scott A. Summer
Troupis Summer
385 S. Locust Grove Rd.
Meridian, Idaho 83642

-)(_U.S. Mail
_ _Hand Delivery
_ _Overnight Mail
Facsimile

Jay P. Clark
160 N. 3rd E.
PO Box 1202
Mountain Home, ID 83647

~U.S.Mail
_ _ Hand Delivery
_ _Overnight Mail
Facsimile

Christ T. Troupis
Troupis Summer
385 S. Locust Grove Rd.
Meridian, Idaho 83642

__){_U.S. Mail
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile

Idaho Supreme Court of Appeals
451 State St.
PO Box 83720
Boise, Idaho 83720-0101

_)(_U.S. Mail
_ _ Hand Delivery
_ _Overnight Mail
Facsimile

Larry Severson
#76709
!SCI, 15B
PO Box 14
Boise, Idaho 83707

+U.S. Mail
_ _Hand Delivery
_ _Overnight Mail
Facsimile

MOTION FOR APPOINTMENT OF
STATE APPELLATE PUBLIC DEFENDER -
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ROBS. LEWIS
ATTORNEY AT LAW
338 EAST BANNOCK
P. 0. BOX 1061
BOISE, IDAHO 83701
TELEPHONE (208) 395-0667
FACSIMILE (208) 338-1273
IDAHO ST ATE BAR #4848
ATTORNEY FOR DEFENDANT

GAIL BEST

CLE Rf< OF THE COURT

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE
LARRY MARVIN SEVERSON,

)
CASE NO. CR-2002-0000158

)

Petitioner/Appellant,

)
)
)
)
l

vs.
STATE OF IDAHO,

ORDER FOR APPOINTMENT OF
STATE APPELLATE PUBLIC
DEFENDER

)

Respondent.

)

-----------)

The

Court

having

review

Larry

Marvin

Severson's

Motion

for

Appointment of State Appellate Public Defender and Larry Marvin Severson
being indigent, and good cause appearing;
IT IS HEREBY ORDERED that the State's Appellate Public Defender's
Office is hereby appointed as Counsel for Larry Marvin Severson and Rob S.
Lewis is hereby withdrawn as counsel of record.
DATED this

/L/'h
day of July, 2005.
.,,,

ORDER FOR APPOINTMENT OF
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I HEREBY CERTIFY that on the
day of July, 2005, I caused to be
served a true and correct copy of the foregoing by the method indicated
below, and addressed to the following:
/clerk of the Court
Elmore County
1 50 South 4th East
Mountain Home, ID 83647

/Lawrence Wasden
Idaho Attorney General
PO Box 83720
Boise, Idaho 83720-0010
i/State Appellate Public Defender
3380 Americana Terrace, Ste. 360
Boise, Idaho 83720-0010

'

--,,,, U.S. Mail
,/ Hand Delivery
Overnight Mail
Facsimile

/4s. Mail
Hand Delivery
_ _Overnight Mail
Facsimile
~S.Mail
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile

Court Reporter
Nicole L. Omsberg
Judge Wetherell's Court CSR, RPR
nlomsberg@msn.com

___!____Y:S. Mail

Elmore County Prosecutor
PO Box 607
Mountain Home, ID 8364 7

__J.J.S. Mail
_,./_Hand Delivery
_ _Overnight Mail
Facsimile

_LHand Delivery
_ _ Overnight Mail
Facsimile
via email

Elmore County Public Defender's Office_y,s. Mail
Ed Frachiseur
~Hand Delivery
Overnight Mail
525 E. Jackson
Facsimile
Mountain Home, Idaho 83647
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/ Scott A. Summer
Troupis Summer
385 S. Locust Grove Rd.
Meridian, Idaho 83642

Jay P. Clark
160 N. 3 rd E.
PO Box 1202
Mountain Home, ID 8364 7

/4s.

Mail
Hand Delivery
_ _Overnight Mail
Facsimile

U.S. Mail
;:?"'Hand Delivery
_ _ Overnight Mail
Facsimile

/

/ Christ T. Troupis
Troupis Summer
385 S. Locust Grove Rd.
Meridian, Idaho 83642

/u.S.Mail
Hand Delivery
_ _ Overnight Mall
Facsimile

-1daho Supreme Court of Appeals
451 State St.
PO Box 83720
Boise, Idaho 83720-0101

/4s.Mail
_ _ Hand Delivery
_ _Overnight Mail
Facsimile

...,(arry Severson
#76709
ISCI, 158
PO Box 14
Boise, Idaho 83707

/u.s.
Mail
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile

clerk
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rN THE DISTRJCT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

STATE OF IDAHO
Plaintiff,

)
)
)
)
)
)

)

Supreme Court Case No. 32128

CLERK'S CERTIFICATE OF EXHIBITS
ADMITTED

)
)

VS

LARRY M. SEVERSON
Defendant,

)
)

EXHIBIT NUMBER

DESCRIPTION

1-1
1-2
1-3
1-4
1-5
1-6
1-10
1-11
1-12
1-13
1-14
1-15
1-16
1-17
1-24
1-25
1-26
1-27
1-32

Deed of Trust
Quit Claim Deed
Uniform loan application (house)
Uniform loan application (refinance)
Uniform loan application (refinance)
Uniform loan application (refinance)
Credit report-Mary Severson
Borrowers Summary
Account Statement 1st Security--Mary Severson
Event Sheet- Ambulance call
CD- Copy of 911 call
Paramedic Report Patient Care Form
Mask(o~i.~""' \ ~ ~:-.,
Mask-Bag Valve(oi.-;~;s1"I NOt ~ )
Photo of sofa sleeper with cushions removed
Photo of a pill on the underside cushion of a sofa
Ambien Pill (2)
Photo of underside furniture
Photo of entertainment center

-~

In the Supreme Court of the State of Idaho
STATE OF IDAHO,
Plaintiff-Respondent,
V.

LARRY M. SEVERSON,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

ORDER GRANTING MOTION
TO AUGMENT THE RECORD
Supreme Court Docket No. 32128
Elmore County Case No. 2002-15 8

A MOTION TO AUGMENT THE RECORD AND STATEMENT IN SUPPORT
THEREOF with attachment was filed by Appellant November 20, 2007. Therefore, good cause
appearing,
IT HEREBY IS ORDERED that Appellant's MOTION TO AUGMENT THE RECORD
be, and hereby is, GRANTED and the appeal record shall include the document listed below, a
copy of which accompanied the Motion, as an EXHIBIT:
1. Letter from Robert R Chastain to E.R. Frachiseur dated January 13, 2004, which was
acknowledged as reviewed by the district court on January 16, 2004.
DATED this

;...JfP:d;iy ofDecember 2007. .

.

For the Supre e Court

cc:

Counsel of Record

ORDER GRANTING MOTION TO AUGMENT THE RECORD - Docket No. 32128
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1-39
1-40
1-42
1-42
1-43
1-44
1-45
1-46
1-47
1-49
1-51
1-52
1-53
1-54
1-55
1-57
1-58
1-59
1-60
1-63
1-64
1-65
1-66
1-67
1-68
1-69
1-70
1-71
1-72
1-73
1-74
1-78
1-79
1-80
1-81

Photo inside of brick fireplace
Photo Zales papers in fireplace
Zales jewelry receipt
Zales record keeping card
Zales lifetime guarantee
Motel receipt
Motel receipt
Motel receipt
Motel Receipt
Mary Severson Life insurance policy
Photo of kitchen pantry and contents
Photo of contents of trash can
Photo contents of trash can
Wal-Mart bag-paper
Wal-Mart pharmacy receipt for Ambien 10mg
Photo microwave cart stand in kitchen
Photo closeup book of checks and box
Photo check for $8500.00 to Larry Severson
Photo check for $3600.00 to Mary Severson
Photo contents of refrigerator
Photo cabinets with bear cookie jar, canisters
and pill Rx bottles inside
Photo close-up picture of bear cookie jar,
canisters and pill Rx bottles
Photo of opened cabinet with can jacket
Photo kitchen sick, Marlboros, cup
Pack of cigarettes
Open pack of cigarettes
Can jacket with open pack of cigarettes
Photo kitchen cabinet with milk jug, Rx
bottles and phone book
Photo close-up photo of drugs on kitchen counter
Pill bottle Rx for Mary Severson
Pill bottle Rx for Mary Severson
Tax receipt for 2001 tax bill
Photo guest room with papers under mattress
Photo guest room close-up of papers found
mattress
Manila envelope- bank check registers and
statements

1-82
1-83
1-86
1-88
1-90
1-92
1-93
1-94
1-98
1-99
1-100
1-101
1-102
1-103
1-104
l-104a
1-105
1-106
1-107
1-109

Tape recorder
1 micro-cassette
Photo Master bedroom
Photo Master bedroom
Photo of Bed
Photo of Dresser
Photo Paperwork on dresser
Life insurance policy Larry Severson
Photo of dresser with hats and photos
Photo pills under hats
Photo plastic bag with pills inside
Blue pills 22 each
Photo master bedroom bathroom
Photo master bedroom drawer contents
Unisom blister paks
Evidence envelope empty bubble paks
oxyflex tabs in bottle
Photo Medicine chest
Photo Medicine chest
Photo Medicine chest
Cup 2 spoons and 1 fork

3-2
3-3
3-4
3-5
3-6

Bubble pak Unisom
2 containers Lutein & Unisom
Photo 2 vehicles and house
Photo glove box ofE61086
Photo center console of sedan E6 l 086

4-2
4-3
4-5
4-7
4-8
4-9
4-10
4-11
4-12
4-13

Lease agreement/purchase
Counter offer dated August 19, 2000
Real estate purchasing and sales agreement
1st Security bank account statement Auto Works
Auto Works profit & loss statement for Feb
Profit and loss statement March 2000
Profit and loss statement April 2000
Profit and loss statement May 2000
Profit and loss statement June 2000
Profit and loss statement July 2000
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4-26
4-28
4-29
4-30
4-31
4-33
4-34
4-35

4-38
4-39

5-1

5-2
5-7
5-8
5-9

5-11

Photo Ring set located at Auto Works in
bottom desk drawer
Stomach photo
Trash can Co,.,(jtrt,I 1\fotW)
Plastic cap-green
Plastic cap-blue
Manila envelope with items inside
Items found in trash can
Fact sheet of Jan Atkinson
Bank records- Business
Bank records-Business

Emergency room record
Doctor report- Kingston
Photo enhanced 1-26 (Abein pills 2)
History and Physical (Mary) Dr. Welch
Nurse's report
Photo ILLISTRATIVE ONLY

6-10
6-13

Death Certificate (2 nd)
Autopsy Report
Photo Mary deceased
Photo of Mary's mouth
Photo of Mary's mouth
Photo of Mary's lips and teeth
Diagram ILLSTRATIVE

7-5
7-8
7-9

Photo of Mary and Larry
Photo Memorial Service
Bank Records-Personal account

12-1

Application for life insurance-Mary
Application for life insurance-Larry
Medical Exam report-Mary
Medical Exam report-Larry
Copy of daily planner
New account application for retirement
account Waddell and Reed

6-1

6-6
6-7

6-8
6-9

12-3
12-5
12-6
12-7

12-8

12-9
12-10
12-11
12-12

Letter Re: Rollover check
Investment Guide
Letter to change beneficiary of Mary's policy
Withdrawal document from IRA

13-2
13-3
13-4
13-5
13-6
13-7
13-8

Receipt of purchase from Zales
Note-Phone purchas
Reprint of purchase receipt
Return of purchase
Reprint of receipt
Signed copy-Imprint of credit card
Blank record keeping card

14-3
14-4
14-5
14-6
14-7
14-8
14-9
14-10
14-11
14-12
14-13
14-14
14-15
14-16
14-17
14-18
14-19
14-20
14-21
14-22
14-23
14-24
14-25
14-26
14-27

Bottle ofHydroxycut
Plastic bottle with brown powder substance
Ziplock bag with capsules
Petrie dish-5 capsules
Plastic dish 2 empty capsules
Bottle of Hydroxycut
Plastic bottle brown powder substance
Ziplock bag-empty capsules
Plastic dish 3 capsules
Plastic dish 2 empty capsules
Ziplock bag cotton/desiccant pak
Plastic bag
Plastic dish-residue capsule
Plastic dish-residue
Plastic bottle with blue/green residue
Ziplock bag with hydroxycut capsules 87
Ziplock bag with empty capsules
Ziplock bag with empty capsules
Plastic dish with 4 capsules
Plastic dish empty capsules
Plastic dish residue
Plastic bottle
Hydroxycut bottle no cap
Plastic dish- seal shrink wrap from bottle
Plastic bottle-seal from bottle
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14-28
14-29
14-30
14-31
14-32
14-33
14-34
14-35
14-36
14-37
14-38
14-39
14-40
14-41
14-42
14-43
14-44
14-45
14-46
14-47
14-48
14-49

Bottle cap GNC
Ziplock bag with hair inside
Bag of Desiccant
Plastic bag with cotton
Plastic bag with residue
Ziplock bag with residue
Ziplock bag with empty capsules
Ziplock bag-plastic dish 2 empty capsules
Ziplock bag-plastic dish with residue
Ziplock bag-plastic dish with residue
Plastic bottle with residue
Plastic bag with full capsules
Ziplock bag with empty capsules
Plastic dish 4 capsules and part
Plastic dish with empty capsules
Plastic dish with brown residue
Plastic bottle with residue
Bottle ofHydroxycut empty
Inner safety seal
Facts number sheet
Fingerprint report
Fingerprint report

15-2
15-3
15-5
15-6
15-7
15-8
15-9
15-10
15-16
15-17
15-18
15-19
15-20
15-21
15-22
15-23
15-24

Photo of pills
Green tinted hydroxycut capsules (o,1j(N.1-\ t,)()-\ ~ )
Photo ofhydroxycut
Photo unopened bottle of hydroxycut
Photo protective cover of bottle ofhydroxycut
Photo pill with hydroxycut bottle in background
Photo close-up of pills
Photo pills
Photo 2 bottles ofhydroxycut with top off
Photo Hydroxycut bottle with lot # cap off
Photo Hydroxycut bottle with lot # cap on & sealed
Photo Hydroxycut bottle with pills
Photo man holding hydroxycut bottle
Photo man putting hydroxycut bottle in safe
Photo residue on yellow background
Photo Hydroxycut cap & residue
Photo seal from unopened bottle

15-23
15-24
15-25
15-26
15-27
15-28

15-30
15-31
15-32
15-33
15-34
15-35

Photo Hydroxycut cap & residue
Photo seal from unopened bottle
Photo seal from unopened bottle
Photo Lot # from unopened bottle
Capsules
Photo Hydroxycut bottle-4 pictures of pill,
top of bottle
Photo Pills, bottle inner seal, outer seal
hydroxycut bottle, cotton and desiccant
Photo of pill with blue/green granules
Photos (copy of report) cap and seal
Photo view into trash can
Photo substance
Photo of blue and green capsules
Drano

16-9

Diagram ILLISTRATIVE

17-1
17-2

Prescription record
Credit card/cash resister receipt

18-2
18-3
18-4

Contingency contact
Drawing- floor plan of inside house
Power point disc

15-29

DEFENDANT'S EXHIBITS:

D
G
H
p
Q
R
T

u

V

w

Consent to search
Toxicology report
Diagrams 3 Illustrative
Photo Mary Severson deceased
Photo Stomach
Photo inside of stomach
Pre anth evaluation sheet, anth record, charge sheet
Owsley reports Idaho State Police report controlled
substance analysis
Rost records
Wayne Martin record from Wells Clinic
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

STATE OF IDAHO

Plaintiff,

)
)
)
)
)
)

Supreme Court
Case No. CR 2002-158

CLERK'S CERTIFICATE OF EXHIBITS

NOT ADMITTED

)
vs
LARRY M. SEVERSON
Defendant,

)
)

)
)

EXHIBIT NUMBER

DESCRIPTION

1-10
1-1 I
1-12
1-33
1-48
1-50
1-56
1-85
1-97

Credit report-Mary Severson
Borrowers summary
Account Statement 1st Security Mary Severson

1••••'1111
Deed
Title Documents
NSF-Notice-Wells Fargo
Notebook
Notebook

3-1

Evidence & property records

4-4
4-5
4-14
4-30A
4-31B
4-32
4-33

1st Security credit application
Letter-Jack Streeter
Profit and Loss Statement Aug 2000
Evidence envelope
Evidence Envelope

ltllll~!llffliVil
Manila Envelope

Dr. Welsh's Notes-re Mary Severson
Letter from Dr. Dawson

5-3
5-5

··,·9~:(I
~
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5-6
5-10

Photo
Same as Deft Exhibit "T"

6-12

Book-Disposition of toxic (returned to doctor)

9-3
9-4

W-2 Statement Mary Severson
Pay Stub Mary Severson
W-2 1999
Pay Stub Mary Severson
Pay Stub Mary Severson
Pay Stub Mary Severson

9-5
9-6
9-7

9-8
9-8
12-2
12-4
16-8

Dup Life Insurance Mary Severson
Dup Life Insurance Larry Severson

Police report-Shawn Sterling

State not admitted into evidence list
EXHIBIT NUMBER

DESCRIPTION

A

Death Certificate
Lab Result-Gastric
Order Form
Litigation Package
Litigation Package
Litigation package
Photo

B
C

L
M
N

s

returned to witness
returned to witness
returned to witness

EXHIBITS OF PRIOR HEARINGS
APRIL 30, 2004
PLAINTIFF EXHIBITS
1

2
3

Dispatch Sheet
Inventory Sheet
Page of Transcript

DEFENDANT EXHIBITS
G
GI

G2
G3

G4
G5
G6
G7
F

H

Transcript
Evidence Receipt
Lab Slip
Analysis Report
Analysis Report
Evidence Receipt
Evidence Receipt
Stipulation
Detective Wolfe's Report
Testimony of Detective Wolfe to Grand Jury

MEMORANDUMS
December 2, 2002
July 2, 2003

November 4, 2003
November 14, 2003

November 18, 2003

December 5, 2003

Memorandum In Support of Gag Order
Objection To Motion To Dismiss and
Memorandum of Points and Authorities
In Support
Memorandum in Support of Defendant's Objection
To Motion To Amend Indictment
Memorandum In Support of Motion To Declare
Current and Former Idaho Death Penalty
Statutes, Procedures, and Sentencing Schemes
Unconstitutional Pursuant to the Idaho
Constitution Article I, § 8 and Article I, § 13
Defendant's Supplementary Memorandum In
In Opposition To Motion (Fore Leave) To
Amend The Indictment; Re: Invited Error
And Estoppel
Supplemental Memorandum In Opposition To The
State's Motion To Amend indictment

·1942

January 26, 2004

January 30, 2003

February 17, 2004
April 22, 2004

May 11.2004

May 21,2004

August 6, 2004
August 10, 2004

September 7, 2004
September 7, 2004
September 14, 2004

October 12, 2004
November I, 2004

December 30, 2004
January 12, 2005

Memorandum In Support of Motion For Own
Recognizance Release on Count II of
Amended Indictment For Lack of Probable
Cause
Defendant's Reply Memorandum To State's
Objection To Motion To Strike Death
Penalty and Find Former and Current
Statutes Unconstitutional
Memorandum of Law; In RE: Suppressed
Evidence and Destroyed Evidence
Memorandum In Support of Motion To Conduct
Future Proceedings Under Appointment
Of Expert Witness Assistance At County
Expense - Ex Parte and In Camera
Post-Hearing Memorandum In Opposition To
Defense Pre-Trial Motions Heard April 30,
2004
Defendant's Memorandum In Support of Motion
To Dismiss Count One of the Amended
Indictment on Grounds of Lack of Subject
Matter Jurisdiction
Memorandum In Briefln Support of Motion In
Limine RE: Statements of Mary Severson
Memorandum In Support of Motion To Exclude
Ceiiain Irrelevant and Highly Prejudicial
Evidence at Trial
Memorandum In Support of Motion For Dismissal
Of Indictment or Imposition of Sanctions
Memorandum In Support of Motion For Dismissal
Oflndictment or Imposition of Sanctions
Memorandum In Response To The State's
Objection To Motion To Exclude Evidence
And Memorandum of points and Authorities
In Support
Trial Memorandum In Support of Admissions of
Statements of Victim
Trial Memorandum RE: Speaking Objections, The
Invited Error Doctrine and Trial Objections
Based on The Idaho Rules of Professional
Conduct
Memorandum In Support of Motions For Judgment
Of Acquittal and For New Trial
Memorandum In Opposition To Defendant's
Motion For New Trial and Amended
Motion For New Trial

,, j_
1
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January 12,2005

January 31, 2005
March 1, 2005

Memorandum In Opposition To Defendant's
Motion For Judgment of Acquittal and
Amended Motion For Judgment of Acquittal
Defendant's Responsive Memorandum on Motions
For Judgment of Acquittal or New Trial
Defense Counsel's Memorandum in RE: Proof
Reading and Punction Errors in Defendant's
Responsive Memorandum on Motions For
Judgment of Acquittal or New Trial

SEALED DOCUMENTS
May 22, 2003

June 27, 2003

June 27, 2003
July 21, 2003

July 30, 2003
August 21, 2003

Defendant's Motion To Quash Indictment and
Challenge as to Makeup of the Grand
Jury
Motion To Augment Grand Jury Transcript and
Defendant's Second Motion to Dismiss
In Toto
Affidavit of J. Michelle Aznoe With Corrections To
Grand Jury Transcript
Memorandum In Support of Defendant's Motion
To Suppress Evidence Illegally Obtained
Pursuant To A Defective Warrant
Motions in Limine
Affidavit of Monica Zelley Supporting Change of
Venue
Affidavit of Samantha Baldwin in Support of
Of Venue
Defendant's Motion For Change of Venue
Defendant's Motion For Sequestration of Jury
Panel

PRE-SENTENCE REPORT
TRANSCRIPT OF GRAND JURY HEARING

,· ' 9 4 4

IN WITNESS WHEREOF,

I have hereunto set my hand and affixed

the seal of the said Court this

13./-h day

of

:Tlt.fit

, 2006.

GAIL BEST
Clerk of the District Court
By

p IGf2Q.LuJ

Deputy Clerk

CLERK'S CERTIFICATE

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE

STATE OF IDAHO,
Plaintiff/Respondent,
vs.
LARRY M. SEVERSON,
Defendant/Appellate.
________________
)
I,

GAIL

BEST,

Clerk of

)
)
)
)
)
)
)
)
)
)
)

Supreme Court
Case No. 32128
CERTIFICATE OF SERVICE

the

District

Court

of

the

Fourth

Judicial District of the State of Idaho, in and for the County of
Elmore, do hereby certify that I have personally served or mailed,
by United States Mail,

one copy of the REPORTER'S TRANSCRIPT and

CLERK'S RECORD to each of the attorneys of record in this cause as
follows:
Lawrence G. Wasden
ATTORNEY GENERAL
Statehouse Mail
P.O. Box 83720
Boise, ID 83720-0010
IN WITNESS WHEREOF,
the

seal

of

the

Molly Huskey
STATE APPELLATE PUBLIC DEFENDER
3647 Lake Harbor Lane
Boise, ID 83 703
I have hereunto set my hand and affixed

said Court

this

~ day of

:..,),..u..,..,41"""1------

2006.
GAIL BEST
Clerk of the District Court

CERTIFICATE OF SERVICE

